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REQUEST NO. 5:  Admit that at the time
of the sale, the Defendants knew the vehi-
cle had been wrecked and was unrepaira-
ble.
REQUEST NO. 6:  Admit that the Defen-
dants failed to disclose material facts
which were known to the Defendant [sic]
at the time of the transaction.
REQUEST NO. 7:  Admit that the failure
to disclose and the misrepresentations
were done for the purpose of inducing
Plaintiffs to enter into the agreement to
purchase the vehicle.
REQUEST NO. 8:  Admit that Defendants
were given notice in writing of the claims
made in this petition, including a statement
of Plaintiffs’ actual damages and attorney’s
fees to the date of such notice, more than
60 days before this suit was filed in the
manner and form request by DTPA
§ 17.505(a).


In its answers that it wished to substitute,
Credit admitted requests Nos. 1, 2, and 8;
said the answer to No. 3 was unknown;  and
denied Nos. 4, 5, 6, and 7. National denied all
but No. 3, in which it admitted that the
vehicle had been in an auto accident but
denied it had been wrecked.


[8] In a summary judgment proceeding,
the Chambers at trial and on appeal must
show that no genuine issue of material fact
exists and that they are entitled to judgment
as a matter of law.  TEX.R.CIV.P. 166a(c);
Nixon v. Mr. Property Management Co.,
Inc., 690 S.W.2d 546, 548–49 (Tex.1985).  Na-
tional and Credit failed to file a summary
judgment response.  On appeal, therefore,
they may argue only that the Chambers pre-
sented no evidence to support their motion.
See City of Houston v. Clear Creek Basin
Auth., 589 S.W.2d 671, 678 (Tex.1979).


[9] The Chambers moved for summary
judgment on DTPA and common law fraud.
Among the deemed admissions were admis-
sions that the defendants knew the car had
been wrecked, that the defendants failed to
disclose material facts about which the defen-
dants knew at the time of sale, and that the
defendants failed to disclose the information
to induce the Chambers into the sale.  With-
out the deemed admissions, the Chambers


offered no evidence of these elements and
thus failed to show that there was no disput-
ed fact issue and failed to prove they were
entitled to judgment as a matter of law.
Moreover, some of the requests for admis-
sions resemble either questions of law or
mixed questions of law and fact.  Requestors
may not compel parties to answer legal con-
clusions, see Gore v. Cunningham, 297
S.W.2d 287, 291 (Tex.Civ.App.—Beaumont
1956, writ ref’d n.r.e.);  White v. Watkins, 385
S.W.2d 267, 269 (Tex.Civ.App.—Waco 1964,
no writ), and such conclusions do not bind
the court, Fort Bend Cent. Appraisal Dist. v.
Hines Wholesale Nurseries, 844 S.W.2d 857,
858–59 (Tex.App.—Texarkana 1992, writ de-
nied).


We therefore sustain the appellants’ two
points of error, reverse the trial court’s judg-
ment, and remand for further proceedings
consistent with this opinion.


,
  


H. Lee CAIN and Wife, Betty Jane Cain,
Furniture Crafters, Inc., and Summit
Furniture Industries, Inc. (Formerly
Wood Designs, Inc.), Appellants,
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cleanup of arsenic contamination on adjacent
property, asserting theories of negligence,
trespass, and nuisance.  The 196th Judicial
District Court, Hunt County, Joe M. Leon-
ard, J., entered summary judgment in favor
of remediation company.  Landowner appeal-
ed.  The Court of Appeals, Grant, J., held
that remediation company was not liable to
landowner on negligence, trespass, or nui-
sance theories in absence of any evidence
that any arsenic-laden soil actually drained
onto landowner’s property because of remed-
iation company’s action.


Affirmed.


1. Judgment O189
Evidence that has been objected to re-


mains part of summary judgment proof un-
less order sustaining objection is reduced to
writing, signed, and entered of record.
Rules App.Proc., Rule 33.1.


2. Judgment O186
Summary judgment motion is to be de-


cided on written record.


3. Judgment O185.3(21)
Expert’s affidavit sufficiently set out his


qualifications, relevant facts, and his conclu-
sions based upon those facts and thus was
competent summary judgment proof in negli-
gence action concerning environmental
remediation of property.


4. Judgment O185.1(3)
Affidavit setting out opinion of value of


real property did not have to explain how
affiant obtained personal knowledge about
property in order to constitute competent
summary judgment proof on value of proper-
ty in negligence action concerning environ-
mental remediation of property.


5. Negligence O1
Elements of common-law doctrine of


negligence are :  1) legal duty owed by one
person to another;  2) breach of that duty;  3)
that breach was proximate cause of injury;
and 4) actual injury.


6. Waters and Water Courses O118
Lower landowner has duty to receive


natural flow of surface water.


7. Negligence O19


Environmental remediation company
was not liable to landowner on negligence
theory concerning cleanup of arsenic on adja-
cent property, absent any evidence that
remediation company had plowed up contam-
inated soil before heavy rainfall which
drained across landowner’s property, that
any arsenic-laden soil drained onto landown-
er’s property, or that any increase in dirt or
water washed across landowner’s property
was result of any act by remediation compa-
ny.


8. Trespass O10, 12


Trespass to real property requires show-
ing of unauthorized physical entry onto plain-
tiff’s property by some person or thing.


9. Trespass O12


Environmental remediation company
was not liable to landowner on trespass theo-
ry concerning cleanup of arsenic on adjacent
property, absent any evidence that any ar-
senic-laden soil drained onto landowner’s
property because of remediation company’s
action.


10. Nuisance O4


Nuisance which impairs comfortable en-
joyment of real property may give rise to
damages for annoyance and discomfiture.


11. Nuisance O3(1)


Nuisance may occur in one of three dif-
ferent ways:  (1) physical harm to property,
such as encroachment of damaging substance
or by property’s destruction;  (2) physical
harm to person on his or her property, such
as by assault to his or her senses or by other
personal injury;  and (3) emotional harm to
person from deprivation of enjoyment of his
or her property, such as by fear, apprehen-
sion, offense, or loss of peace of mind.


12. Nuisance O3(1), 4


Environmental remediation company
was not liable to landowner on nuisance theo-
ry concerning cleanup of arsenic on adjacent
property, absent any evidence that any ar-
senic-laden soil drained onto landowner’s
property because of remediation company’s
action.
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Channy F. Wood, Garner & Stein, Amaril-
lo, for appellants.


Robert L. Scott, Greenville, James A.
Hourihan, Hogan & Hartson, L.L.P., Wash-
ington, DC, Jeffrey S. George, Hogan &
Hartson, Colorado Springs, CO, John P. Kin-
cade, Winstead, Sechrest, Minick, Dallas, for
appellees.


Before CORNELIUS, C.J., and GRANT
and ROSS, JJ.


OPINION


GRANT, Justice.


H. Lee Cain and Betty Jane Cain, Furni-
ture Crafters, Inc., and Summit Furniture
Industries, Inc. (formerly Wood Designs,
Inc.), collectively referred to as ‘‘Cain,’’ ap-
peal from a summary judgment rendered in
favor of Rust Industrial Cleaning Services,
Inc., as successor in interest to Enclean En-
vironmental Services Group, Inc., successor
in interest of Sizemore Environmental
Group, Inc., collectively referred to as ‘‘En-
clean.’’


The issues raised on appeal are whether
the trial court erred by failing to grant Cain’s
objections to summary judgment affidavits
and whether the trial court then erred by
granting Enclean’s motion for summary
judgment.


Cain contends that there are factual ques-
tions that must be answered by a jury and
summary judgment is thus improper.  Cain,
as owner of a furniture manufacturing com-
pany, owns land contaminated with arsenic at
a level much higher than permitted by state
regulation.  Adjoining property owned by a
railroad was similarly contaminated.  The
contamination was caused by a previous own-
er of Cain’s property.  That owner, Hi–Yield,
had manufactured or refined a number of
chemicals, including arsenic, at that location
for decades, leaving a substantial amount of


arsenic in the soil.  The railroad hired Encle-
an to do an environmental remediation of the
property 1 by removing soil and adding a
chemical (ferrous sulfate) to alleviate the con-
tamination.  Cain contends that Enclean per-
formed took these actions negligently and
that their negligent performance allowed ad-
ditional arsenic-laden soil to wash over his
property, causing him extensive damages
when he was required to close his business
and abandon the manufacturing facility.


Cain brought causes of action including
negligence, trespass, and nuisance.  He con-
tends on appeal that Enclean failed to conclu-
sively establish the failure of these causes of
action because there are factual issues re-
maining to be resolved about Enclean’s activ-
ities and their impact upon his property.


[1, 2] Cain first contends that the affida-
vits of Davis L. Ford and Randy Tarpley
were improperly considered by the trial
court in rendering its judgment and that the
court erred by failing to grant his objections
to those affidavits.  Evidence that has been
objected to remains part of the summary
judgment proof unless an order sustaining
the objection is reduced to writing, signed,
and entered of record.  Eads v. American
Bank, NA, 843 S.W.2d 208, 211 (Tex.App.—
Waco 1992, no writ).2  A summary judgment
motion is to be decided on the written record.
See Houston v. Clear Creek Basin Auth., 589
S.W.2d 671, 678 (Tex.1979).  If rulings on
objections are not reduced to written form,
there can be no written record to review.
Washington v. McMillan, 898 S.W.2d 392,
397(Tex.App.—San Antonio 1995, no writ).


In the present case, there was no written
ruling on the objection raised by counsel.
Further, the reporter’s record of the sum-
mary judgment hearing shows only that the
court intended to rule at a later date, but
does not contain a specific ruling on the
objection.  The complaint of error regarding


1. The remediation was required by the Texas
Water Commission, which had considerable and
understandable trepidation about enormous
quantities of arsenic migrating into local under-
ground water.


2. See generally TEX.R.APP. P. 33.1;  Washington v.
McMillan, 898 S.W.2d 392, 397 (Tex.App.—San


Antonio 1995, no writ);  Williams v. Conroe In-
dep. Sch. Dist., 809 S.W.2d 954, 957 (Tex.App.—
Beaumont 1991, no writ);  Guzman v. Solis, 748
S.W.2d 108, 111 (Tex.App.—San Antonio 1988,
writ denied);  Utilities Pipeline Co. v. American
Petrofina Marketing, 760 S.W.2d 719, 723 (Tex.
App.—Dallas 1988, no writ).
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their objection therefore fails, and we must
review the summary judgment in light of all
of the summary judgment evidence, including
the affidavits at issue.


Counsel contends that because his conten-
tion is one of substance rather than one of
form, then the above-cited cases do not ap-
ply, and he did not need to raise the issue at
the summary judgment hearing or obtain a
ruling before bringing the issue on appeal.
Despite the apparently clear-cut language
used in the cases cited above, there is also a
line of cases that equally clearly says that no
objection need be raised to a substantive
defect in summary judgment evidence, and
that error may be claimed to such substan-
tive defects for the first time on appeal.3  As
interpreted by those cases, TEX.R. CIV. P.
166a(f) provides that where a substantive
defect exists, then TEX.R.APP. P. 33.1 is abro-
gated sub silentio, and counsel need not
make a timely objection to preserve error for
review.


We find this reasoning unpersuasive.  The
conceptual underpinning for this line of cases
is that a document does not constitute evi-
dence, typically because the document is not
really an affidavit due to the omission of a
signature 4 or lack of a jurat.5  Thus, the
courts in these cases found that it was error
to grant a summary judgment based on such
fundamentally defective instruments.6


Sturm Jewelry, Inc. v. First Nat. Bank,
Franklin, 593 S.W.2d 813, 814 (Tex.Civ.


App.—Waco 1980, no writ).  This, however,
is the type of form error to which the rule
requires an objection with an opportunity to
correct.


Counsel complains that Ford’s affidavit
was improper because it did not list Ford’s
qualifications as an expert and, therefore,
that his conclusions that Enclean was not
negligent were without foundation and were
mere conclusions.  A mere legal conclusion
does not constitute summary judgment evi-
dence and has been treated by the appellate
courts as a substantive error not requiring
objection.7


[3] In the present case, the expert’s affi-
davit contains a summary of his experience
working as an environmental engineer for
over thirty years with hazardous waste sites,
and his educational background with a mas-
ter’s and doctoral degree in environmental
health engineering.  He then specified an
extensive list of documents that he reviewed
in his examination, including the plan ap-
proved by the Texas Water Commission and
the Commission’s subsequent approval and
closure of the site.  Based upon his review,
he concluded that Enclean acted in accor-
dance with the State–approved plan for
remediation and that there was nothing to
indicate that any act by Enclean contaminat-
ed any adjacent properties.


As an expert in the field, he would have
the ability to determine whether the remedi-


3. Schultz v. Rural/Metro Corp., 956 S.W.2d 757,
762 (Tex.App.—Houston [1st Dist.] 1997, no
writ);  Peerenboom v. HSP Foods, Inc., 910
S.W.2d 156, 161 (Tex.App.—Waco 1995, no
writ);  Kotzur v. Kelly, 791 S.W.2d 254, 256 (Tex.
App.—Corpus Christi 1990, no writ);  Schultz v.
General Motors Acceptance Corp., 704 S.W.2d
797, 800–01 (Tex.App.—Dallas 1985, no writ);
Habern v. Commonwealth Nat’l Bank, 479
S.W.2d 99, 100–101 (Tex.Civ.App.—Dallas 1972,
no writ).


4. De Los Santos v. Southwest Texas Methodist
Hosp., 802 S.W.2d 749 (Tex.App.—San Antonio
1990, no writ), overruled on other grounds, Lewis
v. Blake, 876 S.W.2d 314 (Tex.1994).


5. Perkins v. Crittenden, 462 S.W.2d 565 (Tex.
1970) (distinguishing Youngstown Sheet & Tube
Co. v. Penn, 363 S.W.2d 230 (Tex.1962));  Trimble
v. Gulf Paint & Battery, Inc., 728 S.W.2d 887,
889 (Tex.App.—ouston [1st Dist.] 1987, no writ)


(acknowledged by this court in Clendennen v.
Williams, 896 S.W.2d 257, 260 (Tex.App.—Texar-
kana 1995, no writ).


6. Although this type of error is labeled by case
law as a substantive defect, it is more accurate to
describe the type of error as one that causes the
document to have no evidentiary value.  Thus,
since it was not evidence, it would have no
evidentiary value and would not be considered in
any way on appeal.


7. Progressive County Mut. Ins. Co. v. Carway, 951
S.W.2d 108, 117 (Tex.App.—ouston [14th Dist.]
1997, no writ);  Pena v. Neal, Inc., 901 S.W.2d
663, 668 (Tex.App.-San Antonio 1995, writ de-
nied);  Ramirez v. Transcontinental Ins. Co., 881
S.W.2d 818, 829 (Tex.App.—ouston [14th Dist.]
1994, writ denied);  Bell v. Moores, 832 S.W.2d
749 (Tex.App.—Houston [14th Dist.] 1992, writ
denied);  Schultz, 704 S.W.2d at 801;  Habern,
479 S.W.2d at 101.
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ation company complied with the proper
standard of care.  Indeed, an expert is re-
quired in a case involving the application of a
specialized branch of science, such as this
one, in order to provide an opinion about
whether appropriate procedures were used
by the remediator.  See E.I. du Pont de
Nemours and Co. v. Robinson, 923 S.W.2d
549, 559–60 (Tex.1995).


This affidavit sufficiently sets out the ex-
pert’s qualifications, the relevant facts, and
his conclusions based upon those facts.  It is
competent summary judgment proof.


[4] Counsel also argues that Tarpley’s
affidavit (which set out his opinion of the
value of the real property) is insufficient
because he did not show how he came to
have such knowledge of the property or of
the manufacturing operation.  Counsel has
not directed this court to authority requiring
Tarpley not only to state that he has such
personal knowledge about the realty, but also
to explain how he obtained the personal
knowledge about the property.  Further, the
profits obtained from the manufacturing op-
eration are not mentioned in his affidavit,
and Cain’s complaint on that basis is irrele-
vant.


In reviewing a summary judgment granted
in favor of a defendant,8 we look to see
whether the movant has established that he
is entitled to summary judgment as a matter
of law.9  Because the movant bears the bur-
den of proof, all conflicts in the evidence are
disregarded, evidence favorable to the non-
movant is taken as true, and all doubts as to
the genuine issue of material fact are re-
solved in favor of the nonmovant.10


The underlying groundwork for this case is
as follows.


Cain’s property was heavily contaminated
with arsenic because it had previously been
used by a chemical company to manufacture


arsenic acid.  Complaints of contamination
began in the 1960s.  Cain leased the proper-
ty initially in 1975 (later purchasing it) and
knew by 1983 that extremely high levels of
arsenic existed on the west side of the prop-
erty.  (Cain was involved in extended litiga-
tion with the previous owner, the Hi–Yield
Corporation, over this very subject).


The adjoining property, owned by a rail-
road, was similarly contaminated.  In accor-
dance with the directives of the Texas Water
Commission, the railroad retained Enclean to
clean up the property.  (Cain was apparently
similarly ordered to clean up his own proper-
ty, but refused to do so).


[5] The elements of the common-law doc-
trine of negligence are well established.
They are:  1) a legal duty owed by one person
to another;  2) a breach of that duty;  3) that
the breach was a proximate cause of the
injury;  and 4) actual injury.  Alm v. Alumi-
num Co. of America, 717 S.W.2d 588, 595
(Tex.1986);  see also Greater Houston
Transp. Co. v. Phillips, 801 S.W.2d 523, 525
(Tex.1990) (restated as three elements).


Cain brought suit based upon his assertion
that Enclean dug up arsenic-laden soil and
that a heavy rainstorm in late October 1991
washed the arsenic-laden soil onto his prop-
erty.11  He argues that the digging was done
negligently because Enclean did not set up
barriers of some sort to keep the newly
exposed soil from washing across his proper-
ty.  The remediation of the property was
partially accomplished through removal of
the contaminated dirt and partially through
the mixing of ferrous sulfate with the re-
maining soil and with soil imported for the
purpose.  Cain alleged that the contaminated
soil was washed down and over his property
and that he recognized this because of the
distinctive orange markings left by the sul-
fate as it dried.  Thus, he contends that


8. This appeal was perfected after September 1,
1997, after the effective date of the amendments
to TEX.R. CIV. P. 166a.  The case was tried, how-
ever, under the preceding version of the rule.


9. Baubles & Beads v. Louis Vuitton, S.A., 766
S.W.2d 377 (Tex.App.—Texarkana 1989, no
writ);  Houston v. Clear Creek Basin Auth., 589
S.W.2d 671 (Tex.1979).


10. Nixon v. Mr. Property Management Co., 690
S.W.2d 546 (Tex.1985).


11. Cain had to place into issue evidence to show
that arsenic was deposited on his property in
addition to the contamination already in exis-
tence, through some wrongful act of the defen-
dant.







469Tex.CAIN v. RUST INDUS. CLEANING SERVICES
Cite as 969 S.W.2d 464 (Tex.App.—Texarkana 1998)


additional arsenic-laden soil was added to his
property as a result of negligent remediation
by Enclean.


[6] Cain specifically contends that there
are issues of fact about whether ‘‘surface
water, soil, and chemicals’’ came onto his
property from the railroad property.  Al-
though there is summary judgment proof
that surface water came across his property,
that is not the material issue.  Indeed, a
lower landowner has a duty to receive the
natural flow of surface water.  Bunch v.
Thomas, 121 Tex. 225, 49 S.W.2d 421 (1932);
Jefferson Cty. Drainage Dist. No. 6 v. Lower
Neches Valley Auth.,  876 S.W.2d 940, 950
(Tex.App.—Beaumont 1994, writ denied).12


It must be shown that harmful soil and
harmful chemicals came onto his property—
using the water as a medium of transport, as
a result of the defendant’s wrongful act.


Enclean provided summary judgment evi-
dence that it did not begin plowing the area
uphill from Cain until after the heavy rain
that allegedly caused the runoff.  Enclean’s
evidence shows that the ferrous sulfate was
piled on the property before the rain.  The
orange material photographed by Cain and
described by him and his employees as wash-
ing up onto his property is the residue from
the ferrous sulfate (which is not toxic).  En-
clean also provided evidence that, prior to
beginning the remediation, it had dug a ditch
twenty feet wide along the western boundary
of the property to provide drainage in the
event of a rainstorm.


Barnett, Enclean’s foreman managing the
work on the site, stated in his deposition that
four inches of rain fell during the afternoon
in question onto already saturated soil and
that some runoff at that time occurred but at
a time before Enclean broke ground at that
end of the property.  Barnett also pointed
out that, at the time of the rain, they were
working only on zone 3 and zone 4, which had
runoff toward the east, and not in the di-
rection of Cain’s property.  The expert’s
(Ford) affidavit states that Enclean complied
with all of the requirements of the Texas


Water Commission and that his review re-
vealed no evidence that Enclean contaminat-
ed any adjacent properties, based upon a
number of documents, including the deposi-
tions relied upon by Cain in responding to
Enclean’s motion for summary judgment.


In response, Cain points to his own deposi-
tion testimony, stating that the buildings
were stained by the ferrous sulfate.  Cain
also argues that it takes no expert testimony
to show that water runs downhill and that
contaminated soil is obviously washed along
with the water.  Cain misses the point in this
respect.  His suit is against Enclean, not the
property owner.  Cain must show that some
act by Enclean was a cause of the harm.  In
this respect, the only thing that Enclean
could have done that might have arguably
increased the amount of contaminated soil
moving across the property would have been
to plow up the ground in the appropriate
flood zone before the rain.13


Cain testified by deposition that the water
passed over torn-up land on the railroad
property, that the ferrous sulfate all washed
over to his property, and that Enclean had
pulverized some undefined portion of the
property before the rain.  This statement
does not show that the portion of the proper-
ty that drained onto Cain’s property was
plowed before the rain.  The mere fact that
water drained across the railroad’s property
onto Cain’s property does not show that acts
by Enclean added an additional damage fac-
tor unless there is some proof that additional
arsenic was added to Cain’s soil by that
drainage.  There is no other cited evidence
that would tend to controvert Enclean’s evi-
dence.


[7] Enclean provided expert testimony
stating that only the ferrous sulfate was
washed across.  The clearest shortfall in
Cain’s case is the total absence of contradic-
tory proof that any arsenic-laden soil came
onto his property.  Cain’s counter to that
position is that if the ferrous sulfate washed
across, surely other materials did too.  That


12. See Kraft v. Langford, 565 S.W.2d 223, 228
(Tex.1978).


13. Cain points to three record cites (five pages)
in support of his position on this point.  Only his
own deposition has any real connection to this
particular issue.
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does not necessarily follow.  Cain has provid-
ed no evidence that arsenic-laden soil washed
onto his property—which might be shown by
a soil analysis or possibly by other means.
Instead, he wants this court to indulge a
presumption that if the ferrous sulfate came,
so did the dirt.  He further wants this court
to presume that if dirt came across, it was
contaminated.  As noted above, he has also
provided no direct evidence that Enclean had
done anything to the relevant portion of the
property that would have increased any run-
off of water before the rain or that any dirt
was so transported.  He has provided no
evidence that any contaminated dirt was
washed onto his property or that if any was
washed across his property, the amount was
increased as a result of some act by Enclean.


In the absence of any evidence that the
claimed act occurred or of some damage to
Cain’s property from contaminated soil, neg-
ligence cannot be shown.


[8] Trespass to real property requires a
showing of an unauthorized physical entry
onto the plaintiff’s property by some person
or thing.  Railroad Comm’n of Texas v.
Manziel, 361 S.W.2d 560, 567 (Tex.1962);
Crow v. TRW, Inc., 893 S.W.2d 72, 77 (Tex.
App.—Corpus Christi 1994, no writ).


There are cases holding that every unau-
thorized entry upon land of another is a
trespass even if no damage is done and that
‘‘the intent or motive prompting the trespass
is immaterial.’’  Trinity Universal Ins. Co. v.
Cowan, 945 S.W.2d 819, 827 (Tex.1997), cit-
ing McDaniel Bros. v. Wilson, 70 S.W.2d
618, 621 (Tex.Civ.App.—Beaumont 1934, writ
ref’d).  A trespass to real property is com-
mitted where a person enters another’s land
without consent or alternatively the unautho-
rized entry upon the land of another.  Stone
Resources, Inc. v. Barnett, 661 S.W.2d 148
(Tex.Civ.App.—Houston [1st Dist.] 1983, no
writ).  The entry need not be in person but
may be made by causing or permitting a
thing to cross the boundary of a property.
Glade v. Dietert, 156 Tex. 382, 295 S.W.2d
642, 645 (1956).  The courts have uniformly
held that once a plaintiff proves right of
ownership of the property or a lawful right of
possession and an entry by the defendant,
the burden of proof falls on the defendant to


then plead and prove consent or license as
justification for the entry.  Stone Resources,
661 S.W.2d at 151.


[9] In the present case, however, Cain
specifically complains that the trespass was
of soil contaminated with the toxic substance
of arsenic, because of negligent acts by En-
clean.  As noted above, there is no evidence
that Enclean acted negligently or that any
contaminated soil entered Cain’s property
because of Enclean’s action.  Enclean has
successfully met its burden to disprove an
element of the offense, and summary judg-
ment was proper.


[10] Cain also contends that the trial
court erred in entering summary judgment
against his claim of nuisance.  Courts have
broken actionable nuisance into three classi-
fications:  negligent invasion of another’s in-
terests;  intentional invasion of another’s in-
terests;  or other conduct, culpable because
abnormal and out of place in its surround-
ings, that invades another’s interests.  City
of Tyler v. Likes, 962 S.W.2d 489, 502–04,
(Tex.1997);  see Bible Baptist Church v. Cle-
burne, 848 S.W.2d 826, 829 (Tex.App.—Waco
1993, writ denied).  A nuisance which im-
pairs the comfortable enjoyment of real
property may give rise to damages for ‘‘an-
noyance and discomfiture.’’  Id.;  Daniel v.
Fort Worth & R.G. Ry., 96 Tex. 327, 72 S.W.
578, 579 (1903);   accord, Baltimore & Poto-
mac Railroad Co. v. Fifth Baptist Church,
108 U.S. 317, 335, 2 S.Ct. 719, 731, 27 L.Ed.
739 (1883).


[11] A nuisance may occur in one of three
different ways:  (1) physical harm to proper-
ty, such as encroachment of a damaging sub-
stance or by the property’s destruction;  (2)
physical harm to a person on his or her
property, such as by an assault to his or her
senses or by other personal injury;  and (3)
emotional harm to a person from the depriva-
tion of the enjoyment of his or her property,
such as by fear, apprehension, offense, or
loss of peace of mind.  Ward v. Northeast
Texas Farmers Co–op Elevator, 909 S.W.2d
143, 151 (Tex.App.—Texarkana 1995, writ de-
nied);  Maranatha Temple, Inc. v. Enterprise
Products Co., 893 S.W.2d 92 (Tex.App.—
Houston [1st Dist.] 1994, writ denied).
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[12] Under any version of events postu-
lated, the complete absence of any summary
judgment proof to contest Enclean’s evidence
that no toxic arsenic-laden soil was deposited
on Cain’s property means that the nuisance
claim likewise fails.


The judgment is affirmed.


,
  


Jack Wayne REEVES, Appellant,


v.


The STATE of Texas, Appellee.


No. 10–96–196–CR.


Court of Appeals of Texas,
Waco.


May 6, 1998.


Defendant was convicted before the
220th District Court, Bosque County, James
E. Morgan, J., of murder of his wife, sen-
tenced to 99 years’ imprisonment and fined
$10,000.  Defendant appealed conviction.
The Court of Appeals, Vance, J., held that:
(1) evidence was legally and factually suffi-
cient to convict, even though entirely circum-
stantial; (2) ‘‘mere evidence’’ items were per-
missibly seized even though not listed in
search warrant; (3) exclusion of seized evi-
dence was not required by state’s failure to
comply with article requiring magistrate’s
approval prior to transferring evidence to
another county; (4) expert testimony did not
entitle defendant to lesser-included offense
instruction; (5) error in admitting testimony
concerning comments by and conduct of de-
fendant’s son, which had tendency to mislead
jury and confuse issues, was harmless; (6)
defendant’s constitutional rights to communi-
cate with counsel were not violated by testi-
mony that defendant nodded his head when
officer was testifying on location of victim’s
remains in another proceeding; and (7) con-
stitutional error in admitting evidence that


defendant refused officers consent to make
warrantless search of his home was harm-
less.


Affirmed.


1. Criminal Law O1144.13(2.1), 1159.2(7),
1159.6


In determining whether evidence is le-
gally sufficient to support verdict, Court of
Appeals views evidence in the light most
favorable to verdict, asking whether any ra-
tional trier of fact could have found essential
elements of crime beyond a reasonable
doubt; standard is the same for both direct
and circumstantial evidence cases.


2. Criminal Law O1159.2(1)


Under Jackson standard for determin-
ing legal sufficiency of evidence to support
conviction, Court of Appeals does not posi-
tion itself as 13th juror in assessing evidence;
rather, Court positions itself as final, due-
process safeguard ensuring only the rational-
ity of factfinder.


3. Criminal Law O553, 1159.2(9), 1159.4(2)


Trier of fact is sole judge of weight of
evidence and credibility of witnesses and may
believe or disbelieve all or any part of any
witness’ testimony.


4. Criminal Law O1159.3(1), 1159.4(1)


In determining legal sufficiency of evi-
dence to support conviction, Court of Appeals
does not resolve any conflict in fact or evalu-
ate credibility of witnesses.


5. Criminal Law O1159.2(2)


Evidence is not rendered legally insuffi-
cient to support conviction merely because
appellant presents different version of
events.


6. Criminal Law O1159.2(7)


In determining legal sufficiency of evi-
dence to support conviction, Court of Appeals
has only the discretion to determine if any
rational trier of fact, considering evidence
admitted at trial, could have found essential
elements of offense beyond a reasonable
doubt.
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deletion of the definition of the phrase for-
merly provided.  Nevertheless, the phraseol-
ogy adopted permits evidence of prior crimi-
nal acts ‘‘regardless of whether’’ the accused
was ‘‘charged with or finally convicted of the
crime.’’  Id. A plain reading of the phrase
‘‘regardless of whether’’ contemplates intro-
duction of, among other things, crimes:  (1)
for which the accused was ‘‘finally convicted’’;
(2) for which the accused was convicted and
given a suspended sentence;  or (3) which the
accused committed but was not charged with
or convicted of.  Id.8


Under this reading of article 37.07, section
3(a), the State may properly introduce, dur-
ing the punishment phase, evidence of a de-
fendant’s prior conviction for which he re-
ceived probation or community supervision,
regardless of whether the sentence was sub-
sequently imposed.  In this case, the State
offered evidence of Liggins’ three prior con-
victions for which he received probation.  Ar-
ticle 37.07, section 3(a) permits the admission
of such evidence.  Thus, we overrule Liggins’
tenth point.


JURY ARGUMENT


[26] Liggins argues in his twelfth point
that the State made impermissible jury argu-
ment during the punishment phase of trial.
During the argument, the prosecutor stated,
‘‘ His misdemeanors, all probations.  And
never in any of these did the Defendant
comply or fulfill his probation.’’  Liggins con-
tends that this argument injected facts out-
side the record because the State offered no
evidence that any of the misdemeanor proba-
tions had been revoked.  However, Liggins
failed to object when the State made this
argument.


A defendant must make a timely objection
to improper jury argument to preserve the
complaint for appellate review.  Banda v.
State, 890 S.W.2d 42, 62 (Tex.Crim.App.
1994);  TEX.R.APP. P. 33.1(a)(1).  If he fails to
do so, he forfeits the right to complain about
the argument on appeal.  Cockrell v. State,
933 S.W.2d 73, 89 (Tex.Crim.App.1996).


Liggins concedes that he did not object to
the argument.  Accordingly, we overrule
Liggins’ twelfth point because he failed to
properly preserve it for our review.  Id.


We affirm the judgment.


,
  


Beverly R. JACKSON, Appellant,


v.


FIESTA MART, INC., Appellee.


No. 03–98–00139–CV.


Court of Appeals of Texas,
Austin.


Oct. 29, 1998.


Employee brought slip-and-fall action
against employer. The 345th Judicial District
Court, Travis County, Joseph H. Hart, P.J.,
entered summary judgment in favor of em-
ployer. Employee appealed. The Court of
Appeals, Jones, J., held that: (1) employer’s
motion for summary judgment was a no-
evidence motion which shifted the burden of
raising a genuine issue of material fact to the
plaintiff, and (2) employee failed to create
genuine issue of material fact as to whether
spill had been on the floor long enough to
charge employer with actual or constructive
knowledge of its existence, as would preclude
summary judgment.


Affirmed.


1. Appeal and Error O863
Like a directed verdict, the task of the


appellate court in reviewing a grant of no-
evidence summary judgment is to determine
whether the plaintiff has produced any evi-
dence of probative force to raise fact issues
on the material questions presented.


8. This listing should not be considered exhaus-
tive.  See, e.g., Davis v. State, 968 S.W.2d 368,
372 (Tex.Crim.App.1998) (evidence of prior


unadjudicated community supervision admissible
under article 37.07, § 3(a)).
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2. Appeal and Error O934(1)
Appellate court must consider all evi-


dence in light most favorable to party against
whom no-evidence summary judgment was
rendered; every reasonable inference must
be indulged in favor of nonmovant, and any
doubts resolved in its favor.


3. Judgment O185(5)
No-evidence summary judgment is prop-


erly granted if the nonmovant fails to bring
forth more than a scintilla of probative evi-
dence to raise a genuine issue of material
fact as to an essential element of the non-
movant’s claim on which the nonmovant
would have the burden of proof at trial.
Vernon’s Ann.Texas Rules Civ.Proc., Rule
166a(i).


4. Judgment O185(5)
If the evidence supporting a finding ris-


es to a level that would enable reasonable,
fair-minded persons to differ in their conclu-
sions, then more than a scintilla of evidence
exists as would support no-evidence sum-
mary judgment.


5. Judgment O185(5)
Less than a scintilla of evidence exists,


as would support no-evidence summary judg-
ment, when the evidence is so weak as to do
no more than create a mere surmise or suspi-
cion of a fact, and the legal effect is that
there is no evidence.


6. Negligence O28
Elements of a premises-liability cause of


action are:  (1) actual or constructive knowl-
edge by the owner of some condition on the
premises;  (2) that the condition posed an
unreasonable risk of harm;  (3) that the own-
er did not exercise reasonable care to reduce
or eliminate the risk;  and (4) that the own-
er’s failure to use such care proximately
caused the plaintiff’s injuries.


7. Employers’ Liability O11
Employer’s standard of care for employ-


ees is the same as the standard of care for
invitees generally.


8. Judgment O185(2)
Defendant’s motion for summary judg-


ment in slip-and-fall case was a no-evidence


motion which shifted the burden of raising a
genuine issue of material fact to the plaintiff.
Vernon’s Ann.Texas Rules Civ.Proc., Rule
166a(i).


9. Judgment O181(33)


Employee who was injured in slip-and-
fall accident failed to create genuine issue of
material fact as to whether spill had been on
the floor long enough to charge employer
with actual or constructive knowledge of its
existence, as would preclude summary judg-
ment.


Joe James Sawyer, Austin, for Appellant.


Michael S. Wilson, Davis & Wilkerson,
P.C., Austin, for Appellee.


Before YEAKEL, C.J., and JONES and
B.A. SMITH, JJ.


JONES, Justice.


Appellant Beverly R. Jackson sued appel-
lee Fiesta Mart, Inc. to recover damages for
injuries received as a result of a slip and fall
on Fiesta’s premises.  Fiesta filed a no-evi-
dence motion for summary judgment under
Tex.R. Civ. P. 166a(i) claiming that after
adequate time for discovery, Jackson pro-
duced no evidence in support of an essential
element of her dangerous-premises claim.
The trial court granted Fiesta’s motion on
the basis that there was no evidence that
Fiesta knew or should have known the liquid
was on the floor.  On appeal, Jackson asserts
in a single point of error that the trial court
erred in granting Fiesta’s summary judg-
ment motion.  We will affirm.


FACTUAL AND PROCEDURAL
BACKGROUND


Jackson was working as an employee of
Fiesta in Austin when she slipped and fell on
a spot of liquid on the floor at the end of a
checkout stand.  Nearly two years later,
Jackson filed suit against Fiesta as a result
of the fall, alleging that she fell because of an
unreasonably dangerous condition.  Fiesta is
a non-subscriber under the Workers Com-
pensation Act.
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The parties exchanged discovery requests
and responses from March 1995 through Jan-
uary 1997.  During this period, Fiesta de-
posed Jackson.  No other witnesses were
deposed by either party.  In October 1997,
Fiesta moved for summary judgment under
new Tex.R. Civ. P. 166a(i) on the grounds
that there had been adequate time for discov-
ery and that there was no evidence that
Fiesta knew or should have known that the
liquid on which Jackson slipped was on the
floor before she fell.1  Although not required
by the rule, Fiesta attached to its motion
excerpts from Jackson’s deposition in sup-
port of its position.  Jackson did not file a
response to Fiesta’s motion;  therefore, the
only summary judgment evidence before the
court was Jackson’s deposition testimony of-
fered by Fiesta.


The trial court granted summary judgment
pursuant to Tex.R. Civ. P. 166a(i) on the
grounds mentioned above and rendered a
take-nothing judgment against Jackson.


DISCUSSION
Jackson contends the trial court erred in


granting Fiesta’s no-evidence motion for
summary judgment simply because Jackson
could not attribute knowledge of the spill to
Fiesta.  As support for her contention, Jack-
son argues that (1) it is improper for the trial
court to grant summary judgment by default
for lack of an answer when movant’s proof is
legally insufficient;  (2) Fiesta, as movant,
had the burden of proof to show that there
was no genuine issue of material fact;  and
(3) her deposition testimony that she slipped
on liquid on the floor during the course of
employment and was injured as a result of
the fall raised a fact issue.  We disagree.


Rule 166a(i) of the Texas Rules of Civil
Procedure provides as follows:


(i) No–Evidence Motion.  After adequate
time for discovery, a party without pre-
senting summary judgment evidence may
move for summary judgment on the
ground that there is no evidence of one or
more essential elements of a claim or de-
fense on which an adverse party would
have the burden of proof at trial.  The


motion must state the elements as to which
there is no evidence.  The court must
grant the motion unless the respondent
produces summary judgment evidence
raising a genuine issue of material fact.


Tex.R. Civ. P. 166a(i).


[1, 2] Two recent opinions issued by the
San Antonio Court of Appeals state the appli-
cable standard of review for no-evidence
summary judgments:  ‘‘ ‘A no-evidence sum-
mary judgment is essentially a pretrial di-
rected verdict,’ and we apply the same legal
sufficiency standard in reviewing a no-evi-
dence summary judgment as we apply in
reviewing a directed verdict.’’  Taylor–Made
Hose, Inc. v. Wilkerson, No. 04–97–01025–
CV, slip op. at 4, ––– S.W.2d ––––, ––––, 1998
WL 553443 (Tex.App.—San Antonio August
31, 1998, no pet. h.) (quoting Moore v. K
Mart Corp., 981 S.W.2d 266, 269 (Tex.App.—
San Antonio 1998, pet. filed));  see also Hon.
David Hittner & Lynne Liberato, Summary
Judgments in Texas, 34 Hous. L.Rev. 1303,
1356 (1998) (no-evidence summary judgment
is essentially pretrial directed verdict).  Like
a directed verdict, then, the task of the ap-
pellate court is to determine whether the
plaintiff has produced any evidence of proba-
tive force to raise fact issues on the material
questions presented.  The appellate court
must consider all of the evidence in the light
most favorable to the party against whom the
no-evidence summary judgment was ren-
dered;  every reasonable inference must be
indulged in favor of the nonmovant, and any
doubts resolved in its favor.  See Qantel
Business Sys., Inc. v. Custom Controls Co.,
761 S.W.2d 302, 303–04 (Tex.1988);  Collora
v. Navarro, 574 S.W.2d 65, 68 (Tex.1978);
Najera v. Great Atl. & Pac. Tea Co., 146 Tex.
367, 207 S.W.2d 365, 367 (Tex.1948);  Cart-
wright v. Canode, 106 Tex. 502, 171 S.W. 696,
697–98 (Tex.1914) (quoting Baltimore & Ohio
R.R. v. Griffith, 159 U.S. 603, 611, 16 S.Ct.
105, 40 L.Ed. 274 (1895)).


[3–5] A no-evidence summary judgment
is properly granted if the nonmovant fails to
bring forth more than a scintilla of probative


1. Rule 166a(i) took effect September 1, 1997 and applies to any motions filed after that date.
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evidence to raise a genuine issue of material
fact as to an essential element of the non-
movant’s claim on which the nonmovant
would have the burden of proof at trial.  See
Tex.R. Civ. P. 166a(i);  Merrell Dow Pharma-
ceuticals, Inc. v. Havner, 953 S.W.2d 706,
711 (Tex.1997), cert. denied, ––– U.S. ––––,
118 S.Ct. 1799, 140 L.Ed.2d 939 (1998).  If
the evidence supporting a finding rises to a
level that would enable reasonable, fair-mind-
ed persons to differ in their conclusions, then
more than a scintilla of evidence exists.
Havner, 953 S.W.2d at 711.  Less than a
scintilla of evidence exists when the evidence
is ‘‘so weak as to do no more than create a
mere surmise or suspicion’’ of a fact, and the
legal effect is that there is no evidence.  Kin-
dred v. Con/Chem, Inc., 650 S.W.2d 61, 63
(Tex.1983);  Taylor–Made, slip op. at 4, at
––––.


[6, 7] To prevail on her premises-liability
claim, Jackson must prove that Fiesta failed
to maintain a safe work place.  The elements
of a premises-liability cause of action are well
established:  (1) actual or constructive knowl-
edge by the owner of some condition on the
premises;  (2) that the condition posed an
unreasonable risk of harm;  (3) that the own-
er did not exercise reasonable care to reduce
or eliminate the risk;  and (4) that the own-
er’s failure to use such care proximately
caused the plaintiff’s injuries.  Motel 6 G.P.,
Inc. v. Lopez, 929 S.W.2d 1, 3 (Tex.1996);
Keetch v. Kroger Co., 845 S.W.2d 262, 264
(Tex.1992) (citing Corbin v. Safeway Stores,
Inc., 648 S.W.2d 292 (Tex.1983)).  The em-
ployer’s standard of care for employees is
therefore the same as the standard of care
for invitees generally.  Accordingly, before
Fiesta can be held to have breached its duty
to maintain a safe work place, Jackson must
show as a threshold issue that Fiesta knew,
or after reasonable inspection should have
known, of an unreasonably dangerous condi-
tion.


[8] Fiesta asserted in its motion for sum-
mary judgment that after an adequate time
for discovery,2 Jackson had produced no evi-
dence that Fiesta had actual or constructive


knowledge of the spill on the floor—an essen-
tial element of Jackson’s claim.  On appeal,
Jackson argues that the trial court may not
grant a summary judgment by default for
lack of an answer or response when the
movant’s summary judgment proof is legally
insufficient.  See City of Houston v. Clear
Creek Basin Auth., 589 S.W.2d 671, 678 (Tex.
1979).  Jackson’s argument is technically cor-
rect when applied to a motion for summary
judgment filed under Rule 166a(c).  Fiesta’s
motion, however, was clearly a no-evidence
motion under new Rule 166a(i), which shifts
the burden of raising a genuine issue of
material fact to the nonmovant.  See Tex.R.
Civ. P. 166a(i);  see also Hon. David Hittner
& Lynne Liberato, Summary Judgments in
Texas, 34 Hous. L.Rev. 1303, 1356 (1998)
(mere filing of motion shifts burden to re-
spondent to come forward with enough evi-
dence to take case to jury).  Further, the
trial court’s order granting summary judg-
ment was based on the absence of evidence
of actual or constructive knowledge, not on
Jackson’s failure to file a response.  For
these reasons, Jackson’s first argument is
without merit.


Jackson’s second argument is that Fiesta,
as movant, had the burden of proof to show
that there was no genuine issue of material
fact.  This, however, is merely a variation of
her first argument, which has already been
rejected by this Court since it applies to a
Rule 166a(c) and not a Rule 166a(i) motion.


[9] Finally, Jackson contends that her
deposition testimony—that she slipped and
fell while on duty because of liquid on the
floor and was injured as a result of the fall—
was sufficient evidence to raise a genuine
issue of fact.  We do not find any evidence in
the record supporting Jackson’s contention.
To the contrary, Jackson testified that the
liquid was at the end of the checkout stand
possibly obscured by the baggage stand, that
there was no bagger on duty, that Jackson
herself could not see the spill, and that the
spill probably would not have been noticeable
by a person walking by the counter because
the spill was close to the counter’s base.


2. Jackson did not object that there was inade-
quate time for discovery, nor did she file a mo-
tion for continuance requesting additional time


for discovery.  While adequate time for discovery
is required under Rule 166a(i), the issue of defin-
ing ‘‘adequate’’ is not before us.







72 Tex. 979 SOUTH WESTERN REPORTER, 2d SERIES


Nor is there evidence showing that Fiesta
was responsible for creating the condition or
that any employee of Fiesta saw the spill or
was aware of its existence.  Jackson’s testi-
mony, without more, is insufficient to create
a reasonable inference that the spill had been
on the floor long enough to charge Fiesta
with actual or constructive knowledge of its
existence.


Jackson’s point of error is overruled.


CONCLUSION


Because Jackson failed to produce sum-
mary judgment evidence raising a genuine
issue of material fact as required by Rule
166a(i), we affirm the trial court’s summary
judgment.


,
  


GREAT TEXAS COUNTY MUTUAL
INSURANCE CO., Appellant,


v.


Emmett C. LEWIS, Appellee.


No. 03–98–00118–CV.


Court of Appeals of Texas,
Austin.


Nov. 5, 1998.


Insured brought action against automo-
bile insurer to challenge its refusal to pay
cost of rebuilt engine to replace one with
110,000 miles. The 20th Judicial District
Court, Milam County, Charles E. Lance, J.,
entered judgment in favor of insured. Insur-
er appealed. The Court of Appeals, Powers,
J., held that insurer was required to pay cost
of re-manufactured engine without deducting
for betterment or depreciation.


Affirmed.


1. Insurance O2719(2)


An insurer’s election to pay the amount
necessary to repair or replace the insured’s
engine with another of ‘‘like kind and quali-
ty’’ did not entitle it to deduct for betterment
or depreciation and, therefore, did not entitle
it to pay less than the cost of a rebuilt engine
to replace one with 110,000 miles on it; noth-
ing indicated that a payment after deducting
for depreciation would restore the engine and
automobile to a functioning or operating
state.


 See publication Words and Phrases
for other judicial constructions and def-
initions.


2. Insurance O2185


The words ‘‘repair’’ and ‘‘replace’’ in pol-
icy allowing property insurer to pay actual
cash value or amount necessary to repair or
replace the property mean restoration to a
condition substantially the same as that ex-
isting before the damage was sustained.


 See publication Words and Phrases
for other judicial constructions and def-
initions.


3. Insurance O2719(2)


The words ‘‘like kind and quality’’ in
automobile insurance policy allowing insurer
to pay the amount necessary to repair or
replace the property with property of ‘‘like
kind and quality’’ permitted, but did not re-
quire, an engine of similar age, use, condi-
tion, or present cash value; they referred
simply to repairing the damaged automobile
so that it was suitable or fit for its intended
purpose.


4. Insurance O2719(2)


When an insurer elects to repair, the
insured is entitled to the amount required to
repair the automobile.


David C. Colley, Fletcher & Springer,
L.L.P., Dallas, for Appellant.


Mark M. Humble, Michael D. Goains,
Humble & Humble, L.L.P., Cameron, for
Appellee.


Before POWERS, JONES and KIDD, JJ.










































































































































