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ARGONAUT SOUTHWEST INSURANCE
COMPANY, Petitioner,

V.

Louise 1. MAUPIN et al.,, d/b/a Maupin
Construction Company, Respondents.

No. B-3664.

Supreme C(_mrt of Texas.
Oct. 17, 1973.

Rehearing Denied Nov. 21, 1973,

In action by insured to recover judg-
ment and attorney’s fees resulting from

suit against insured, the District Court,

Travis County, James R, Meyers, ], ren-
dered judgment for insured and insurer ap-
pealed. The Austin Court of Civil Ap-
peals, Third Supreme Judicial District,
Phillips, C. J., 485 S.W.2d 291, affirmed as
to insurer’s Hability on the judgment and
reversed as to attorney’s fees, and insurer
brought error. The Supreme Court, Den-
ton, ., held that removal of borrow mate-
rial from property pursuant to contract
with tenant was not an accident within the
terms of the policy and that where proper-
ty owners’ complaint against insured al-
leged an intentional tort, insurer was mnot
required to defend under term of a policy
providing for defense of insured against
claims arising out of an accident.

Reversed and rendered,

1. Insurance ¢=433(2), 514.9(i)

Removal by insured of borrow materi-
al from land pursuant to contract with ten-
ant was voluntary and intentional and re-
sulting injury to landowners, although un-
expected, was not an “accident” or “oceur-
rence” within terms of liability policy and
insurer was not obligated to defend insured
or to pay judgment.

See publication Words and Phrases
for other judicial constructions and
definitions.

500 5.W.2d—a02

2. Insurance €=514.10(1)

Insurer’s duty to defend insured is de-
termined by allegations in petition against
insured when considered in light of policy
provisions without reference to truth or
falsity of allegations.

—_——————

Anderson, Henley, Shields, Bradford &
Pritchard, L. W. Anderson, Dallas, for pe-
titioner,

Kampmann, Church & Burns, Harry
Burns, Huson, Clark & Thornton, Robert
B. Thornton, $San Antonio, for respond-
ents, :

DENTON, Justice.

This suit by Louise K. Maupin, et al,
d/b/a Maupin Construction Company, arose
out of a suit filed against them by Theo
P. Meyer, Eugene L. Meyer and Theo
P. Meyer, Jr, to recover damages to
the Meyers’ property. Argonaut South-
west Insurance Company, Maupin’s insurer
and petitioner here, refused to defend the
Meyers’ suit after timely notice, Maupin
then brought this suit against Argonaut for
the amount of the Meyers’ judgment
against Maupin and attorney’s fees. The
trial court, without a jury, granted judg-
ment against Argonaut, the insurer, upon
an agreed statement of facts, The court
of civil appeals affirmed the trial court’s
judgment except for attorney’s fees, and
held the insurer had no duty to defend the
suit which was based on an intentional
tort. 485 S.W.2d 291.

In July 1965, the plaintiff below, Maupin
Construction Company, entered into a con-
tract with the State of Texas to make cer-
tain improvements to a state highway in
Travis County, Texas, The contract re-
quired Maupin to obtain and furnish bor-
row material for roadway fills, Thereaf-
ter, Eugene J. Reilly, one of the partners
of the Maupin Company, entered into an
agreement to purchase borrow material
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from Fred. J. Kipper of Austin. Approxi-
mately 5,744 cubic vards -of borrow mate-
rial was subseguently removed from this
property occupied by Kipper, It was later
determined that Kipper was not the owner
of the property, but was merely a tenant in
possession, The true owners of the prop-
erty were the three men named Meyer,
who subsequently Dbrought suit against
Maupin in trespass alleging that Kipper
was not authorized to execute the agree-
ment in question. ‘The Maupin Company
thereupon called upon its insurance carrier,
Argonaut Insurance Company, to defend
such suit. The insurance company denied
coverage and refused to defend. The
Maupin Company provided its own defense
and subsequently paid the judgment ren-
dered against them in the amount of
$4,000. Maupin then filed this present suit
against Argonaut to recover the amount it
paid on the Meyer Judgment plus attor-
ney’s fees. The trial court entered judg-
ment against Argonaut for the amount of
the judgment plus $1,000 attorney’s fees.
The principal question to be determined is
whether the insurer was required to pay
damages because of the injury to property
caused by accident or an occurrence within
the provisions of the policyX

I. 'The provisions of the insuranee policy perti-
nent to thig suit are as follows:

“Coverage D—Property damage Liability—
Iixcept Automobile To pay on behalf of
the insured all sums which the insured shall
become legally obligated to pay as damages
becanrse of injury to or destruction of prop-
erty, including the loss of use thereof, caused
by accident.”
Endorsement No. 7T—The letters “UND-
1680-RI: ‘Occurrence’  Basis-Property
Damage. ‘It is agreed that such insurance
as is afforded by the policy under Cover-
age D-—Property Damage Liability—Ex-
cept Automobile applies subject to the fol-
lowing provisions :

The word ‘accident’ except as used in
Paragraph - II hercof is amended to read
‘Occurrence.’ _

The word ‘occurrence’ as used herein shall
mean either (a) an accident, or (b) in the
absence of an accident, a condition for which
the insured is responsible which during the
policy period causes physical injury to or de-
struction of property which was not in-
tended.
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The respondents contend, and the court
of civil appeals held, that the removal of
the borrow material from the property
owned by the Meyers was an occurrence or
accidental damage or injury to the proper-
ty of another which is included within the
provisions of the policy. In so holding the
court relied principally upon Massachusetts
Bond. & Ims. Co. v. Orkin Exterm. Co.,
416 S.W.2d 396 (Tex,1967). That case
arose from the alleged damages arising
from the application of Lindane, a pesti-
cide, to the rice crop. The jury found that
Orkin was negligent in the application of
Lindane to the rice and premises of Gulf
Coast, which negligence was the proximate
cause of damage to the rice. In construing
a similar policy, as the one being consid-
ered here, the court construed the term
“accident” as used in that policy to include
negligent acts of the insured causing dam-
age which is undesigned and unexpected.
In our opinion this case does not support
the position of the insured, tespondent
herein,

We have not found, nor have we been
cited,. 2 Texas authority directly in point.
In Langford Electric Co. v. Employers
Mut. Indem, Corp., 210 Minn. 289, 297 N,

Endorsement No.. 2, under Paragraph I:
“To pay on behalf of the insured all sums
which the insured shall become legally ob-
lizated to pay as damages beeause of in-
jury sustained by any person or organiza-
tion and arising out of the following hazards
in the conduct of the named insured’s busi-
ness, and the company shall defend any
suit against the insured alleging sueh in-
Jury and seeking damages which are pay-
able under the terms of this endorsement,
even if any of the allegations of the suit are
groundless, false or fraudulent P
Hazard C—Invasion of Privacy, Wrongful
Tviction or Wrongful Entry.

“Defense, Settlement, Supplementary Pay-
ments, with respect to0 such insurance as is
afforded by this policy, the company shall:
(a} Defend any suit against the insured al-
leging such injury, or destruc-
tion and seeking damages on account therecf,
even if such suit is groundless, false or
fraudulent ”
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W. 843 (1941), where the insured was
granted an easement to install an electric
transmission line, but was specifically in-
structed not to cut trees outside of the
easement, the Minnesota Supreme Court
denied recovery under a liability insurance
policy which covered damages to property
caused by accident, The court held that
injury caused by accident excludes injury
caused by intentional willful trespass of
the insured. In Thomason v. United
States Fidelity & Guaranty Co., 248 F.2d
417 (5th Cir. 1957), it was held that a lia-
bility policy undertaking to pay damages
on account of injury to or destruction of
property does not cover destruction caused
by trespass upon the property. There a
bulldozer operator mistakenly went beyond
certain- iron stakes marking the property
line, which he was to observe in his work,
and as a result damaged the adjoining
property. There the court observed:

“Where acts are voluntary and intention-
al and the injury is the natural result of
the act, the result was not caused by ac-
cident even though that result may have
been unexpected, unforeseen .and unin-
tended. There was no insurance against
liability for damages caused by mistake
or error. The cause of the injury was
not an accident within the meaning of
this policy.”

Sce, also, Northam v. Metropolitan Life
Insurance Co., 231 Ala. 105, 163 So. 635;
Hardware Mutual Casualty Co. v, Gerrits,
Fla., 65 So.2d 69.

[1] The removal of over 5000 cubic
yards of borrow material from the Meyers’
property by respondents was. intentional
and deliberate. Although it may be argued
respondents had no intent to injure the
Meyers, the removal of the material from
the property was done under the authority
of the contract with Kipper. The fact
damage would occur to the Meyers is not
material. The respondents relied upon
their own investigation and contract with
Kipper to form the basis for the removal
of the borrow material. Damage com-

plained of here was the removal of the
large amount ¢f material from the proper-
ty. Respondents did exactly what they in-
tended to do. The fact that they did not
deal originally with the owners of the
property was the mistake or error, There
was no insurance against liability for dam-
ages caused by mistake or error. The
plaintiff’s act in trespassing upon the Mey-
ers’ property did not constitute an accident.
They did what they intended to do by re-
moving the borrow material from the prop-
erty, The fact that they were unaware of
the true owner of the property has no
bearing upon whether the trespass was
caused by accident. The respondent’s acts
were voluntary and intentiomal, even
though the result or injury may have been
unexpected, unforeseen and unintended,
We conclude there was no coverage under
the policy for damages caused by mistake
or error as to the ownership of the proper-
ty in question. The damage was not an
accident or occurrence within the meaning
of this policy.

By cross-point respondent complains of
the holding of the court of civil appeals
that the insurer was not liable for attor-
ney’s fees in that the insurer was under no
duty to defend the case filed by the Mey-
ars,

[2] The petitioner’s duty to defend is de-
termined by the allegations of the petition
when considered in the light of the policy
provisions without reference to the truth
or falsity of such allegations. Heyden
Newport Chem. Corp. v. Southern Gen.
Ins. Co., 387 S.W.2¢ 22 (Tex.1965); Mary-
land Casualty Co. v. Moritz, 138 S.W.2d
1095  (Tex.Civ.App.1940, writ ref'd.);
Kahla v. Travelers Insurance Company,
482 SW.2d 928 (Tex.Civ.App.1972, writ
ref'd, n. r. &.).

TUnder “Coverage D" the insurer is not
required to pay because one is alleged to be
legally responsible, but because the insured
has been adjudicated to be legally responsi-
ble. The coverage under “Defense, Settle-
ment, and Supplementary Payments,” is en-
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tirely different from the coverage under
“Coverage D.” No legal determination of
ultimate liability is required before the in-
surer becomes obligated to defend the suit.
That paragraph has reference to a suit
seeking to recover damages that are cover-
ed under “Coverage D’ and under endorse-
ment No. 2, The duty to defend does net
depend on what the facts are, or what
might be determined finally by the trier of
the facts. It depends. only on: what the
facts are alleged to be.

The allegations in the prior suit were in
part as follows:

“Heretofore towit during the month of
December, 1965, the partnership, inten-
tionally, wrongfully, and wilfully broke
plaintiffs’ close, and entered into and
upon the land and premises of the plain-
tiffs, without their consent, and tres-
passed upon plaintiffs’ land to the seri-
ous damage of plaintiffs, being the land
and premise of the plaintiffs lying in
Travis County, Texas, located on the
Bee Cave Road, about seven miles west
of the City of Austin, said premises
known as Cedarcrest, '

* “The partnership, its agents, servants,
and employees took and appropriated to
their own use, with the intent to so ap-
propriate the same, sand, dirt, and grav-
el, and rock to be incorporated and con-
sumed i its highway project heretofore
referred, being towit 5,744 cubic yards of
said sand, dirt, and gravel, and rock, and
said materials were actually used and
consumed in said project. The reason-
able cash market value of said material
at said time and place was the sum of
twenty-five (25¢) cents per cubic foot or
the sum of $1,438.50, in which amount by
its wrongful appropriation the partner-
ship was benefited; and in law and equi-
ty the defendants owe the plaintiffs res-
titution by way of quasi contract.

L3 # * *

{I’V‘

* *

“The trespass and appropriation of
plaintiff’s property was wilful, and with-
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out excuse, and defendants have become
liable to plaintiffs for such wilful and
intentional act for exemplary damages in
the sum of $2,500."

In considering the allegations of the pe-
tition together with the policy provisions,
we are of the opinion the court of c¢ivil ap-
peals was correct in holding that the insur-
er had no duty to defend the prior suit.
The suit was one in trespass for the in-
sured’s “intentionally, wrongfully and wil-
fully” entering upon the Meyers' property
and inflicting damage thereon. An inten-
tional tort is neither an “accident” nor “oc-
currence” within the terms of the policy:
and as a result, petitioner had no duty to
defend in the prior suit.

The judgments of the courts below are
reversed and judgment is rendered that the
plaintiff take nothing.

O ¢ KEY NUMBER $YSTEM

- thmE

Andrew Willie BROOKS, Appellant,
V. -
The STATE of Texas, Appellee.
No. 46703.

Court of Criminal Appeals of Texas.
Qct. 24, 1973.

Rehearing Denied Nov. 14, 1973,

Defendant was convicted in 176th Ju-
dicial District Court, Harris County, Wil-
liam M. Hatten, J., of possession of heroin,
sentenced to an enhanced term of life im-
prisonment, and he appealed. The Court
of Criminal Appeals, Rawleigh Brown, C,
held that information furnished by an in-
formant and observations made by officers
immediately before the arrest of defendant
were sufficient to give the officers reason-
able belief that defendant was in posses-
sion of heroin, and that heroin found in
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for pre-trial and arraignment on March 29
(129 days after arrest) and for trial on April
23 (154 days after arrest), and that the case
was re-set for pre-trial hearing on April 19.
The trial court’s recollection was that on
February 22, the case was set for arraign-
ment and pre-trial to occur on March 29,
and was re-set for trial on April 23. As
noted, the docket sheet shows only two set-
tings: April 19 for pre-trial and April 23
for trial. There is nothing in the record
showing any excludable periods under the
act. Following the hearing on appellant’s
motion to dismiss, which was overruled,
other pre-trial motions were heard. It was
not until the motion of defendant for quan-
titative analysis of the marihuana that the
State made any announcement of ready
other than on the date of trial, April 23.
On April 19, the State said:

The State’s position is that the State is

ready to go to trial on this case on Mon-

day....

Never did the State announce its readiness
for trial within the 120-day time limit appli-
cable to this case; nor did it show any
excludable time periods, as was its burden
under the cited authorities.

The State’s attorney argues that by
pleading nolo contendere, appellant waived
his rights under the Speedy Trial Act.
Though that once was the law, it has ceased
to be. The State also argues, erroneously,
that it was appellant’s burden to show that
the State was not ready within the pre-
seribed time limit. The State concedes the
law to be that the act “refers to the prepar-
edness of the prosecution for trial and does
not encompass the trial court and its dock-
et,” citing Barfield v. State, supra. The
main thrust of the argument is that, since
appellant filed a motion to dismiss, the bur-
den was upon him, the party making the
motion, to prove the State’s non-readiness.
In support of this argument, the State re-
fers to numerous authorities, none of which
relate to the Speedy Trial Act, and all of
which are therefore inapposite.

The burden in this case, under the facts
herein, was upon the State to demonstrate
that it was ready for trial within the statu-
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tory time period of 120 days or that a
sufficient period should be excluded from
that time to bring it into compliance with
the act. The State failed to discharge its
burden; we hold that the trial court erred
in overruling appellant’s motion to dismiss
the indictment. Apple v. State, 647 S.W.2d
290 (Tex.Cr.App.1983); Jordan v. State, su-
pra.

The judgment of conviction is reversed,
and the cause is remanded with directions
to set aside the indictment and to dismiss
the prosecution.

BRADY, J., not participating.

w
o & KEYNUMBERSYSTEM
$

STONE RESOURCES, INC., Appellant,
V.

Annie BARNETT and Lillie
Willoughby, Appellees.

No. 01-82-0889-CV.

Court of Appeals of Texas,
Houston (1st Dist.).

July 14, 1983.

An action was brought by owners of
land to recover damages for damage re-
ceived as a result of an alleged trespass
which occurred when a mining company
constructed and used a “haul” road on land
to transport hydrocarbon products from ad-
jacent property. The 21st District Court,
Burleson County, John L. Placke, J., en-
tered judgment in favor of owners and
overruled mining company’s motion for new
trial, and mining company appealed. The
Court of Appeals, Jack Smith, J., held that:
(1) mining company, by filing only general
denial, waived any affirmative defense of
consent of owners of land to construction
and use of road and could not complain of
insufficient evidence to prove lack of such
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consent; (2) award of exemplary damages
was mnot precluded; (3) mining company,
which did not offer to proceed to trial im-
mediately or to reimburse owners for rea-
sonable expenses incurred in obtaining post-
answer default judgment, was not entitled
to new trial; and (4) mining company was
not denied due process.

Affirmed.

1. Judgment =109

When defendant files answer, but fails
to appear at trial, judgment granted in
favor of plaintiff is “post-answer default
judgment.”

See publication Words and Phrases
for other judicial constructions and
definitions.

2. Judgment &=126(1)

When defendant files answer, but fails
to appear at trial, defendant’s answer
places merits of plaintiff’s cause of action
at issue; defendant’s failure to appear at
trial is neither abandonment of its answer
nor implied confession of any issues; hence,
plaintiff must prove all elements of cause
of action asserted.

3. Trespass e=46(1)

Owners of land made prima facie case
of trespass in action against mining compa-
ny, which constructed and used “haul” road
on owners’ land to transport hydrocarbon
products from adjacent property, and which
filed only general denial and failed to ap-
pear at trial, in that company did not con-
test either owners’ ownership of land or
company’s entry upon owners’ land.

4. Trespass &=43(2)

Mining company waived affirmative
defense of consent of owners of land to
construction and use of “haul” road on own-
ers’ land by company to transport hydrocar-
bon products from adjacent property and
could not complain of insufficient evidence
to prove lack of such consent in action by
owners for trespass, since company filed
only general denial. Vernon’s Ann.Texas
Rules Civ.Proc., Rule 94.

5. Trespass &=56

Owners of land upon which mining
company had built “haul” road to transport
hydrocarbon products from adjacent prop-
erty were not precluded from recovering
exemplary damages in action for trespass
based upon construction and use of such
road by company, in that company, which
filed only general denial and failed to ap-
pear at trial, presented no evidence to show
that it mistakenly believed it had consent
for such construction and use of road.

6. Judgment ¢=140

Rule regarding setting aside of default
judgment by means of motion for new trial
is applicable to postanswer default judg-
ment.

7. Judgment *=143(3), 145(4), 153(1)

Appellant was entitled to have postan-
swer default judgment against it vacated
and new trial ordered if: appellant estab-
lished that failure to attend trial was not
due to conscious indifference on its part but
due to accident or mistake; appellant
proved meritorious defense; and appellant
demonstrated that granting of new trial
would occasion no delay or otherwise injure
appellee.

8. Judgment &=162(2), 169

To comply with requirement that new
trial will not prejudice nonmovant, moving
party which seeks to set aside default judg-
ment through motion for new trial must
offer and show that it is ready, willing, and
able to go immediately to trial; it must also
offer to reimburse nonmovant for reasona-
ble expenses incurred in obtaining default
judgment,

9. Judgment ¢=162(4)

Mining company, which filed only gen-
eral denial, failed to appear st trial, and
had postanswer default judgment entered
against it, was not entitled to new trial in
action by owners of land against company
for trespass, in that company did not offer
to proceed to trial immediately or show that
it was ready, willing, and able to do so, and
company did not offer to reimburse owners
for reasonable expenses incurred in obtain-
ing postanswer default judgment.
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10. Constitutional Law &= 305(5)

Mining company, which was denied
new trial after it filed only general denial,
failed to appear at trial, and had postan-
swer default judgment entered against it,
was not denied due process in action by
owners of land for trespass, in that compa-
ny was afforded hearing on all its com-
plaints.

11. Judgment &=138(1)

Mining company, which failed to com-
ply with all requisites for obtaining new
trial after postanswer default judgment
was entered against it in action by owners
of land for trespass, was not denied justice
when it was not granted new trial.

Kathleen A. Hurren, Austin, for appel-
lant.

R. William Spinn, Paul A. Ehlert, Bren-
ham, for appellees.

Before JACK SMITH, BASS and CO-
HEN, JJ.

OPINION

JACK SMITH, Justice.

This is a suit to recover damages received
as a result of an alleged trespass. The
appellant, after being served with citation,
filed an answer, but failed to appear at
trial. After hearing evidence on the appel-
lees’ claim, the trial court rendered judg-
ment for them in the sum of $20,000. The
appellant’s motion for new trial was over-
ruled by operation of law when the trial
court failed to rule on it.

By its first point of error, the appellant
asserts that the trial court erred in relying
on hearsay testimony as the basis for its
judgment. By its other three points of
error, the appellant alleges that the trial
court erred in refusing to grant its motion
for a new trial.

We affirm the judgment of the trial
court.

The appellees, Annie Barnett and Lillie
Willoughby, are co-owners of a 100-acre
tract of real property located in Burleson
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County, Texas. Sometime during the year
of 1981, the appellant built a “haul” road on
the appellees’ property to transport hydro-
carbon products from the adjacent proper-
ty, where it had a mineral lease.

Ms. Barnett became aware on April 27,
1981 that the road had been built. She
testified that she called the appellant’s of-
fice and spoke with a Mr. Strong. She
stated that Mr. Strong did not offer to pay
for an easement or for the use of the prop-
erty, and he told her that the company had
built a “good road”.

Ms. Barnett also testified that neither she
nor her sister had executed a written ease-
ment to the appellant, and had not given
the appellant the right to go upon their
property. She stated that the value of the
property had been reduced by $10,000 be-
cause trees and other landscape were de-
stroyed over an area of approximately sev-
en acres.

In addition to awarding a judgment of
$20,000, including $10,000 punitive dam-
ages, against the appellant, the court fur-
ther ordered that the appellant be re-
strained from using, entering on, or in any
manner making use of the land owned by
the plaintiff.

By its first point of error, the appellant
alleges that the trial court erred in relying
upon the testimony of Ms. Barnett that
neither she nor her sister had given the
appellant consent to enter their property.
The appellant alleges that this testimony is
hearsay and does not constitute probative
evidence on any element of the appellees’
cause of action.

The appellees assert that once they
proved their title to the land, no further
proof was required, and that the issue of
consent or license was an affirmative de-
fense that the appellant was required to
specifically plead. They contend that since
the appellant filed only a general denial,
and did not appear at trial, that it has
waived the affirmative defenses of license
or consent.
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[1,2] We first observe that when a de-
fendant files an answer, but fails to appear
at trial, a judgment granted in favor of the
plaintiff is a post-answer default judgment.
Stoner v. Thompson, 578 S.W.2d 679 (Tex.
1979). Under these circumstances the de-
fendant’s answer places the merits of the
plaintiff’s cause of action at issue. Thus,
the defendant’s failure to appear at trial is
neither an abandonment of its answer nor
an implied confession of any issues. Hence,
the plaintiff must prove all the elements of
the cause of action asserted. Frymire En-
gineering Co., Inc. v. Grantham, 524 S.W.2d
680 (Tex.1975). Therefore, judgment in the
instant case cannot stand unless the appel-
lees proved each element of trespass.

The issue presented is whether consent is
an element of trespass or whether it is an
affirmative defense to an action for tres-
pass.

This court has stated in several cases that
a trespass to real property is committed
where a person enters another’s land with-
out consent. King v. Loessin, 572 S.W.2d
87 (Tex.Civ.App.—Houston [1st Dist.] 1978,
no writ) (emphasis added); Exxon Corp. v.
Brecheen, 519 S.W.2d 170 (Tex.Civ.App.—
Houston [1st Dist.] 1975) rev’d on other
grounds, 526 SW.2d 519 (Tex.1975); Misch-
er v. Frost, 451 S.W.2d 936 (Tex.Civ.App.—
Houston [1st Dist.] 1970) rev’d on other
grounds, 463 S.W.2d 166 (1971).

Trespass has also been defined as the
unauthorized entry upon the land of anoth-
er. Schronk v. Gilliam, 380 S.W.2d 743
(Tex.Civ.App.—Waco 1964, no writ); (em-
phasis added); See also, McDaniel Bros. v.
Wilson, 70 S.W.2d 618 (Tex.Civ.App.—
Beaumont 1934, err. dism’d).

Thus, regardless of the definition given to
the term “trespass”, the courts have held
that once the plaintiff has proven owner-
ship of the property “or a lawful right to
possession”, and an entry by the defendant,
the burden of proof falls upon the defend-
ant to plead and prove consent or license as
a justification for the entry. Rule 94, Tex.
R.Civ.Pro., is supportive of this line of rea-
soning because it requires any matter con-

stituting an avoidance or an affirmative
defense to be pleaded.

This court has also held that where the
petition alleges damages by reason of the
injury done to the property after the de-
fendant’s entrance on the property, lack of
consent need not be proved. Hooper v.
Smith, 53 S.W. 65 (Tex.Civ.App.—Galveston
1899, no writ). Further, this court has held
that when the acts of the defendant are
prima facie a trespass, any matter of justi-
fication or excuse must be specifically pled.
Southern Pine Lumber Co. v. Smith, 183
S.W.2d 471 (Tex.Civ.App.—Galveston 1944,
err. dism’d).

[3,4] In the instant case, neither the
appellees’ ownership of the land, nor the
appellant’s entry upon the property was
contested by the appellant. Thus, the ap-
pellees made a prima facie case of trespass.
Since the appellant filed only a general
denial, it waived any affirmative defense
and may not now complain of insufficient
evidence to prove lack of consent. Rule 9,
Tex.R.Civ.Pro.

[5] The appellant also contends that the
appellees’ failure to prove lack of consent
precludes their recovery of exemplary dam-
ages, citing M.C. Winters Inc. v. Lawless,
445 S.W.2d 761 (Tex.Civ.App.—Eastland
1969, writ ref'd n.r.e.), to support this posi-
tion. We do not agree with the appellant’s
construction of the Winters decision. Win-
ters holds only that a trial court may not
award exemplary damages where the de-
fendant shows that he mistakenly believed
that he had consent for his entry. In the
instant case, the appellant presented no evi-
dence, and, therefore the Winters case is
not relevant. The appellant’s first point of
error is overruled.

In his last three points of error, the ap-
pellant contends that the trial court erred
in overruling its motion for a new trial
because: (1) the appellant showed a merito-
rious defense, a reasonable explanation for
not being present at trial, and not request-
ing a continuance; (2) justice demands that
the appellant be given another trial; 3)
appellant has been denied due process of
law because it has a right to be heard.
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[6] The rule regarding the setting aside
of a default judgment by means of a motion
for new trial is applicable to a post-answer
default judgment. Farley v. Clark Equip-
ment Co., 484 S.W.2d 142 (Tex.Civ.App—
Amarillo 1972, writ ref'd n.r.e.).

[71 In the instant case, the appellant is
entitled to have the default judgment
against it vacated and a new trial ordered
if: (1) it established that the failure to
attend trial was not due to conscious indif-
ference on its part, but due to accident or
mistake; (2) it proved a meritorious de-
fense; and, (3) it demonstrated that the
granting of a new trial would occasion no
delay or otherwise injure the appellee. Ivy
v. Carrell, 407 S.W.2d 212 (Tex.1966); Crad-
dock v. Sunshine Bus Lines, 134 Tex. 388,
183 S.W.2d 124 (1939).

[8] In order to comply with the require-
ment that a new trial will not prejudice the
non-movant, the moving party must offer
and show that it is ready, willing and able
to go immediately to trial. It must also
offer to reimburse the non-movant for the
reasonable expenses incurred in obtaining a
default judgment. Spencer v. Affleck &
Co., 620 S.W.2d 831 (Tex.Civ.App.—Hous-
ton [14th Dist] 1981, writ ref'd nrel);
Crabbe v. Hord, 536 S.W.2d 409 (Tex.Civ.
App.—Fort Worth 1976, writ ref’d n.r.e.),
cert. denied 430 U.S. 932, 97 S.Ct. 1554, 51
L.Ed.2d 776 (1977).

[9] In the instant case, the appellant
alleged that the granting of the motion for
a new trial would not injure the appellees
nor cause a delay of the matter. However,
it did not offer to proceed to trial immedi-
ately or show that it was ready, willing and
able to do so. Furthermore, the appellant
did not offer to reimburse the appellees for
reasonable expenses incurred in obtaining
the judgment. Accordingly, the appellant
was not entitled to a new trial, even if it
met the other requirements of Ivy and
Craddock, supra.

{10,11] The appellant has not been de-
nied due process because it was afforded a
hearing on all its complaints. Further,
since the appellant failed to comply with all
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requisites for obtaining a new trial, its com-
plaint that it has not received justice be-
cause it was refused a new trial is without
merit. The appellant’s second, third and
fourth points of error are overruled.

The judgment of the trial court is af-
firmed.
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Michael Anthony SMITH, Relator,

V.
Constable Walter RANKIN, Respondent.

No. 01-83-0303-CV.

Court of Appeals of Texas,
Houston (1st Dist.).

July 19, 1983.

Juvenile petitioned for writ of manda-
mus to order constable to provide free ser-
vice of subpoenas on juvenile’s witnesses
for his juvenile delinquency hearing. The
Court of Appeals held that: (1) requiring
juvenile to pay subpoena fee to produce
witnesses violated his constitutional rights,
and (2) issuance and service of requested
subpoenas involved acts of ministerial na-
ture not involving exercise of discretion.

Writ conditionally granted.

1. Mandamus &=72

Court of Appeals is empowered to
grant writ of mandamus against public offi-
cial to compel performance of act clearly
required by law and which is ministerial in
its nature and involves no exercise of dis-
cretion.

2. Mandamus &40

Free service of subpoenas on juvenile’s
witnesses for his juvenile delinquency hear-
ing was clearly required by law, for purpose
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would not rule on the motion until he re-
ceived a brief and that such brief was due
on December 26. He further stated that if
he did not grant the motion, he would re-
convene so appellants could call their one
witness. The docket sheet indicates that
on January 2, the judge ruled for appellee
with a judgment to follow. The next day
appellants’ attorney objected to the rendi-
tion of a verdict until he had * ‘finished’ his
case.” The following day the court told
the attorney he had until 9:00 a.m. on Janu-
ary 8 to indicate he wanted to reopen, and
the verdict was abated until then. The
next entry was made on January 9 and
stated that since the January 8 deadline
passed with no word from appellants’ attor-
ney, appellants were deemed to have rested
and closed as of January 8, and the verdict
was final as of January 9.

Appellants now suggest that the judg-
ment was final on January 2 when the
judge first announced there was a “judg-
ment for plaintiff.” They then argue that
they were denied their fundamental right
to present their case. See Turcotte v. Tre-
vino, 499 S.W.2d 705, 723 (Tex.Civ.App.—
Corpus Christi 1973, writ ref’d n.r.e.). The
court gave appellants more than ample op-
portunity to indicate that they wanted to
reopen the case. The judgment was as of
January 9. Appellants’ eighteenth and
nineteenth points over error are overruled.

The judgment is affirmed except that:
(1) appellee is not entitled to the award of
$1,250 for lost wages; and (2) appellee’s
damages of $623 are not to be trebled as
the judgment under the DTPA is reversed.

w
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PARAMOUNT PETROLEUM
CORPORATION, Appellant,

V.
TAYLOR RENTAL CENTER, Appellee.
No. B14-85-484-CV.

Court of Appeals of Texas,
Houston (14th Dist.).

April 3, 1986.
Rehearing Denied May 15, 1986.

Lessor sought payment of equipment
rental charges in 269th District Court, Har-
ris County, Jack O’Neill, J., from oil compa-
ny. Following judgment for lessor, oil
company appealed. The Court of Appeals,
Cannon, J., held that: (1) single business
enterprise theory was supported by evi-
dence; (2) theory of partnership by estop-
pel was supported by evidence; and (8) trial
court could refuse to allow oil company to
enter contract into evidence because of fail-
ure to produce at discovery request.

Affirmed.

1. Corporations <=1.7(2)

Finding that corporations were single
business enterprise, so that one was liable
for equipment rental on invoices to other,
was supported by evidence that same
shareholder owned all stock in both compa-
nies, companies operated from same office
and were referred to by same name, both
companies paid funds to employee for re-
pair work on ship on which equipment was
used, one company transferred funds with
no ledger entries to checking account over
which employee of other company was sig-
natory, and in response to discovery re-
quest no corporate records of either compa-
ny were produced.

2. Partnership &34, 37

Finding of partnership by estoppel re-
quires representation that the one sought
to be bound is a member of a partnership
and reliance by one to whom the represen-
tation is made by giving credit to the part-
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nership. Vernon’s Ann.Texas Civ.St. art.
6132b, § 16.

3. Partnership ¢=35, 37

Finding that corporations were part-
ners so that one was liable for equipment
rental on invoices to other could be based
on theory of partnership by estoppel and
was supported by evidence that oil compa-
ny represented itself as partner by identify-
ing itself in telephone conversation with
lessor as shipping company and by request-
ing invoices be sent to its attention at its
post office box and allowing steamship
company to occupy office listed under only
oil company’s name, that lessor relied on oil
company’s representation, and lessor called
oil company’s telephone number and con-
firmed that steamship company’s employee
was authorized to rent equipment and that
invoices would be paid. Vernon’s Ann.Tex-
as Civ.St. art. 6132b, § 16.

4. Appeal and Error ¢=154(3)

Where oil company withdrew exhibit
after trial court refused to admit it, any
complaint was not preserved for review.

5. Pretrial Procedure <434

Where contract was within scope of
discovery request made by lessor and oil
company had not produced contract in re-
sponse to lessor’s discovery request, trial
court could refuse to allow oil company to
enter contract into evidence.

6. Appeal and Error ¢21056.1(2)

Any error. in trial court’s refusal to
admit contract with oil company’s. employee
into evidence was harmless where contract
did not affect whether steamship company
and oil company acted as a single business
enterprise or as partners so as to make oil
company liable on invoices to steamship
company.

J.F. Svetlik, Houston, for appellant.
Ray Schindler, Houston, for appellee.

Before PAUL PRESSLER, SEARS and
CANNON, JJ.

CORRECTED OPINION
CANNON, Justice.

Paramount Petroleum Corporation (‘“Pe-
troleum”), appellant, appeals a judgment
rendered in favor of Taylor Rental Center
(“Taylor”), appellee, on an equipment rent-
al contract. Petroleum challenges the le-
gal and factual sufficiency of the evidence
and the trial court’s refusing to admit de-
fendant’s exhibit number five. We find the
evidence both legally and factually suffi-
cient. We further find that the trial court
did not abuse its discretion in refusing to
admit exhibit number five as a sanction for
Petroleum’s failure to produce it. We
therefore affirm the trial court’s judgment.

Four different persons on four different
occasions during June and July 1981 ap-
proached Taylor to rent pumps and sand-
blasting equipment for use on the M/V
Courtney D, a seagoing vessel. Each time,
Taylor released equipment for use on the
Courtney D. A Captain Jackson made the
first rental request. Before releasing the
equipment, the Taylor representative ob-
tained credit information from Captain
Jackson. The representative called the
telephone number Captain Jackson gave to
him. A person who answered the tele-
phone saying ‘“Paramount” verified that
Paramount had employed: Captain Jackson
and had authorized him to rent equipment
on its behalf. The person also told the
Taylor representative to send the invoices
to Paramount at its Houston post office
box.

The second rental request was made by a
Captain Weld.* Captain Weld presented his
business-card to Taylor. His business:card
bore the name ‘“Paramount Steamship
Company, Ltd.” (“Steamship”). Taylor's
invoices list only Steamship as debtor.

It is undisputed that the equipment was
actually used on the Courtney D. Itis also
undisputed that the invoices pertaining to
the four rentals were never paid. The is-
sue in dispute is whether Petroleum was
liable on those invoices.

Petroleum’s first two points of error
challenge the legal and factual sufficiency
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of the evidence to support the trial court’s
judgment that Petroleum was liable for the
rental charges. In deciding a “no evi-
dence” point, which is a question of law, we
consider only that evidence and the reason-
able inferences therefrom which, viewed in
its most favorable light, supports the jury
finding; and, we must reject all evidence or
reasonable inferences to the contrary.
Glover v. Texas General Indemnity Com-
pany, 619 SW.2d 400, 401 (Tex.1981). In
determining questions of factual sufficien-
cy, we consider and weigh all the evidence
in the case. We set aside the verdict and
remand the cause for new trial if we con-
clude that the evidence is too weak to sup-
port the finding or that the finding is so
against the great weight and preponder-
ance of the evidence as to be manifestly
unjust. In re King's Estate, 150 Tex. 662,
244 S.W.2d 660, 661 (1952); Precision
Homes, Inc. v. Cooper, 671 S.W.2d 924, 929
(Tex.App.—Houston [14th Dist.] 1984, writ
ref’d n.r.e.). Because we have found more
than a mere scintilla of evidence in favor of
the trial court’s judgment, and because we
must weigh this evidence against the evi-
dence suggesting a lack of privity between
Petroleum and Taylor, we will discuss Pe-
troleum’s first two points of error together.

This case was tried to the court without
a jury, and no findings of fact or conclu-
sions of law were filed or requested. Thus,
the trial court’s judgment implies all neces-
sary fact findings in support of the judg-
ment. Goodyear Tire & Rubber Company
v. Jefferson Construction Company, 565
S.W.2d 916, 918 (Tex.1978); Popkowsi v.
Gramza, 671 S.W.2d 915, 918 (Tex.App.—
Houston [1st Dist.] 1984, no writ). Fur-
thermore, the trial court’s judgment should
be affirmed if it can be upheld on any legal
theory supported by the evidence. Lassi-
ter v. Bliss, 559 S.W.2d 353, 358 (Tex.1977);
Popkowst, supra, at 918.

[11 The first theory justifying the trial
court’s judgment is the “single business
enterprise” theory put forward in
Allright Texas, Inc. v Simons, 501
S.w.2d 145, 150 (Tex.Civ.App.—Houston
[1st Dist.] 1973, writ ref’d n.r.e.) and Mur-
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phy Brothers Chevrolet Company, Inc. v.
East Oaklond Auto Auction, 437 S.W.2d
272, 215-76 (Tex.Civ.App.—El Paso 1969,
writ ref’d n.r.e.). We discern from these
cases that when corporations are not oper-
ated as separate entities but rather inte-
grate their resources to achieve a common
business purpose, each constituent corpora-
tion may be held liable for debts incurred in
pursuit of that business purpose. Factors
to be considered in determining whether -
the constituent corporations have not been
maintained as separate entities include but
are not limited to the following: common
employees; common offices; centralized
accounting; payment of wages by one cor-
poration to another corporation’s employ-
ees; common business name; services ren-
dered by the employees of one corporation
on behalf of another corporation; undoc-
umented transfers of funds between corpo-
rations; and unclear allocation of profits
and losses between corporations. Allright,
supra; Murphy Brothers, supra.

We find the present record contains evi-
dence sufficient to justify an implied find-
ing that Petroleum and Steamship operated
as a single business enterprise. The same
shareholder owned all of the stock in both
companies. The two companies operated
from the same Houston office. They used
the same telephone number and the same
post office box. Both companies paid
funds to Captain Jackson for repair work
on the Courtney D. The employees of both
companies referred to both companies as
“Paramount”.  Petroleum transferred
funds, with no ledger entries, to a checking
account over which an employee of Steam-
ship was signatory. The president of
Steamship testified that assets of Petrole-
um were seized when the Courtney D was
seized. All accounting for the two compa-
nies was performed at the Houston office
by an employee paid by Petroleum. Final-
ly, Petroleum failed to produce, in response
to discovery requests, any corporate
records of either corporation. This evi-
dence demonstrates that the corporations
were not operated as separate entities.
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The evidence also shows that the corpo-
rations shared the goal of restoring the
Courtney D. Petroleum funded the bank
account from which the restoration expend-
itures were paid. Petroleum’s employees
performed the accounting for the restora-
tion. Steamship’s employees performed
the actual reconditioning work and hired
subcontractors. We conclude that Petrole-
um and Steamship formed a single busi-
ness enterprise. Therefore, we find the
single business enterprise theory supported
by the evidence.

[2,3] The trial court’s judgment may
also be upheld on a partnership by estoppel
theory. Tex.Rev.Civ.Stat.Ann. art. 6132b
§ 16 (Vernon 1977) provides in pertinent
part as follows:

When a person, by words spoken or writ-
ten or by conduct, represents himself ...
as a partner in an existing partnership or
with one or more persons not actual part-
ners, he is liable to any such person to
whom such representation has been
made, who has, on the faith of such
representation, given credit to the actual
or apparent partnership....

A finding of partnership by estoppel re-
quires two elements: (1) representation
that the one sought to be bound is 2 mem-
ber of a partnership (2) reliance by one to
whom the representation is made by giving
credit to the partnership. Both elements
are present in the instant case. Petroleum
represented itself as a partner by identify-
ing itself in a telephone conversation with
Taylor as “Paramount” and by requesting
the invoices be sent to its attention at its
post office box. It further represented it-
self as a partner by allowing Steamship to
occupy the office listed under only Petrole-
um’s name. Taylor clearly relied on Petro-
leum’s representation. Before Taylor
would release the equipment to Captain
Jackson it called Petroleum’s telephone
number to confirm that Captain Jackson
was authorized to rent the equipment and
that the invoices would be paid. We find
the theory of partnership by estoppel sup-
ported by the evidence. We overrule appel-
lant’s points of error one and two.

[4] In its third point of error, the appel-
lant argues the trial court erroneously de-
nied admission into evidence of Defend-
ant’s Exhibit No. 5. Petroleum offered
this exhibit as evidence. Taylor objected
claiming that the exhibit had not been pro-
duced in response to its discovery request.
After a lengthy discussion, the trial court
stated “This isn’t any way we can get this
in evidence.”  Petroleum responded:
“Well, Judge, then I will just ask him the
questions. I withdraw it.”

Taylor argues Petroleum waived any
complaint by withdrawing its offer. We
agree. In Beken v. Elstner, 503 S.W.2d
408 (Tex.Civ.App.—Houston [14th Dist.]
1973, no writ) this court held that when an
objection to the admissibility of testimony
is withdrawn, even following an adverse
ruling by the court, the objection is not
preserved for review. After the court re-
fused to admit defendant’s exhibit number
five Petroleum withdrew its exhibit, there-
by waiving any complaint about the court’s
ruling,

Although Petroleum did not offer the
exhibit in a bill of exceptions after the
court refused to admit it in evidence at
trial, Petroleum offered the exhibit as evi-
dence in its motion for new trial. The trial
court admitted the exhibit for the limited

purposes of the motion for new trial.

[51 Since the exhibit appears in the
record we will review it, in the interest of
justice, to determine whether the trial court
abused its discretion in excluding it. We
may review the exhibit in spite of the ab-
sence of a bill of exceptions. Tex.R.Civ.P.
372 (b), (c), and (!) (Vernon 1985); Guynn
v. Corpus Christi Bank & Trust, 589
S.W.2d 764, 772-13 (Tex.Civ.App.—Corpus
Christi 1979, writ dism’d). Tex.R.Civ.P.
215 (2)(b)(4) (Vernon Supp.1986) authorizes
a trial court to refuse to allow a party
failing to comply with proper discovery re-
quests to introduce designated matters in
evidence. Taylor’s motion for discovery
was directed to Paramount Petroleum Cor-
poration. The motion requested that Pe-
troleum produce “The employment records
of each and every seaman, master, ship’s
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husband, crewman and officer aboard the
vessel Saratoga from January 1, 1981 to
date.” Defendant’s Exhibit No. 5 is a con-
tract between Steamship and Captain Jack-
son under which Captain Jackson would
perform certain services for the Courtney
D. Captain Jackson was a Master of the
Courtney D. The Courtney D and the Sar-
atoga are the same vessel; after Steamship
purchased the Saratoga, Steamship
changed the vessel’s name to “Courtney
D”. We find the contract within the scope
of the discovery request. The trial court
did not abuse its discretion in refusing to
allow Petroleum to enter into evidence that
which it failed to produce.

[6] Even if the trial court had abused
its discretion in excluding the exhibit, we
would find this error harmless. The con-
tract pertains only to Captain Jackson’s
capacity as agent. Captain Jackson’s agen-
cy is irrelevant to the theories upon which
we uphold the trial court’s judgment. The
agency of Captain Jackson does not affect
whether Steamship and Petroleum acted as
a single business enterprise or as partners.
Thus, error in excluding the exhibit, if any,
was harmless. Swinney v. Winters, 532
S.w.2d 396, 403 note 2 (Tex.Civ.App.—San
Antonio 1975, writ ref’d n.r.e.). We over-
rule Petroleum’s third point of error.

We affirm the trial court’s judgment.
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Frank D. KIMBALL, Appellant,
A
Joe F. BROTHERS, M.D., Appellee.
No. 10-85-274-CV.

Court of Appeals of Texas,
Waco.

April 24, 1986.
Rehearing Denied June 19, 1986.

Patient - brought medical ﬁlalpractice
action against anesthesiologist and others.
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Anesthesiologist filed motion for summary
judgment asserting patient’s cause of ac-
tion was barred by limitations. The 170th
Judicial District Court, McLennan County,
Raymond R. Mormino, J., granted motion,
severed portion from remainder of lawsuit,
and made summary judgment final judg-
ment, and patient appealed. The Court of
Appeals, James, J., held that action against
anesthesiologist was barred by limitation.

Affirmed.

1. Limitation of Actions ¢=55(3)

Patient’s medical malpractice action
against anesthesiologist, brought more
than two years after operation during
which anesthesiologist treated patient, was
barred by limitation, though notice of claim
was given within two years from date
medical treatment was completed and date
hospitalization was completed, where anes-
thesiologist had no other contact with pa-
tient. Vernon’s Ann.Texas Civ.St. art.
45091, §§ 4.01(a), 10.01.

2. Limitation of Actions €165

Notice of malpractice claim given after
limitations had run could not extend period
of limitations 75 days from date of notice;
statutory tolling of limitations period only
applied when notice of claim was given
before two-year limitation period expired.
Vernon’s Ann.Texas Civ.St. art. 4590i,
§ 4.01(c).

John W. Donovan, Gano & Donovan,
P.C., Houston, for appellant.

James E. Wren, Haley & Davis, Waca,
for appellee.

OPINION

JAMES, Justice.

This is an appeal from a summary judg-
ment in favor of Defendant-Appellee Dr.
Joe F. Brothers. Plaintiff-Appellant Frank
D. Kimball brought this medical malprac-
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gler. Rodasti, slip op. at 1. We hold, in
light of Dingler, that because the copy of
the judgment and sentence provided by the
TDC had not been certified by the clerk of
the convicting court, the pen packet was
not properly authenticated, and thus was
not admissible under Texas Rules of Crimi-
nal Evidence 901 or 902.

[2] Because there was error in the ad-
mission of the pen packet, we must reverse
the trial court’s judgment unless we deter-
mine beyond a reasonable doubt that the
error made no contribution to the punish-
ment. TExXR.AppP. 81(b)©2). Appellant
was convicted of a second-degree felony.
Appellant could have been punished, with-
out any enhancement, by confinement fora
term of not more than twenty years or less
than two years. TEXPENAL CODE ANN.
§ 12.33 (Vernon 1974). If one enhance-
ment paragraph had been found true, ap-
pellant could have been punished by con-
finement for a term not exceeding ninety-
nine years or less than five years. TEXPE-
NAL CoDE ANN. §§ 12.32(a), 12.42(b) (Ver-
non 1974 & Vernon Supp.1990). While ap-
pellant was assessed punishment within the
range set for a second-degree felony with-
out any enhancement, we cannot determine
beyond a reasonable doubt that the admis-
sion of the pen packet of appellant’s 1974
burglary conviction made no contribution

to the punishment. TEXR.APr.P. 81(b)2).
We sustain appellant’s first point of er:

ror. Because of our disposition of appel-
lant’s first point of error, we find it unnec-
essary to consider appellant’s second point.

We reverse the trial court’s judgment
and remand this cause to that court for
further proceedings not inconsistent with
this opinion. TEx.CopE CRIMPROC.ANN. art.
44.29(b) (Vernon Supp.1990); see Ex parte
Klasing, 7388 S.W.2d 648, 650 (Tex.Crim.
App.1987), overruled on other grounds,
Ex parte Brown, 757 S.W.2d 367, 369 (Tex.
Crim.App.1988); Kingsley . State, T44
S.W.2d 191, 196-97 (Tex.App.—Dallas 1987,
pet. granted),
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NORTHERN NATURAL GAS COMPA-
NY, A DIVISION OF ENRON
CORP., Appellant,

v.
‘Fred S. VANDERBURG, Jr., Appellce.

No. 07-88-0204-CV.

Court of Appeals of Texas,
Amarillo.

Jan. 31, 1990.

0Oil and gas lessor sued gas company
for allegedly wrongfully withholding royal-
ty payments for production of gas produc-
ed from lessor’s property. The 223rd Judi-
cial District Court, Gray County, Don E.
Cain, J., entered summary judgment in fa-
vor of lessor, and gas company appealed.
The Court of Appeals, Dodson, J., held
that: (1) lessor had a statutory cause of
action for nonpayment of oil or gas pro-
ceeds, and (2) statutory interest applied on
gas company’s delay in making payments
to lessor.

Affirmed.

1. Mines and Minerals ¢=81

Gas company as first purchaser of oil
and gas from owner of right to produce
was a “payor” and not entitled to statutory
exception to nonpayment of royalties to
owner. V.T.C.A., Natural Resources Code
§§ 91.401-91.406.

See publication Words and Phrases
for other judicial constructions and
definitions.

2. Mines and Minerals ¢=78.7(6)

Four-year delay in making payments
owed on oil and gas lease was unreason-
able and thus required payment of interest
on late payments. V.T.C.A., Natural Re-
sources Code § 91.402(a)(1, 2).

3. Mines and Minerals ¢=81

Pending price action of gas company
before Federal Energy Regulatory Com-
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mission did not preclude action by owner of
royalty interest against gas company for
nonpayment of oil or gas proceeds where
owner was not a party to price action.

4. Corporations ¢=47

A corporate name change did not af-
fect the corporation’s identity, property
rights, or liabilities for nonpayment of oil
and gas royalties.

John 8. Irwin, Ham Irwin Graham &
Cox, Amarillo, for appellant.

John W, Warner, Warner & Finney, Pam-
pa, for appellee.

Before REYNOLDS, C.J., and
DODSON and POFF, JJ.

DODSON, Justice.

Northern Natural Gas Company, a divi-
sion of Enron Corp., (Northern) appeals
from the trial court’s summary judgment
rendered in favor of Fred S. Vanderburg,
dJr. (Vanderburg) on his action for wrong-
fully withholding payments for production
of gas produced from Vanderburg’s proper-
ty. The trial court awarded Vanderburg
judgment for $44,719.42 plus pre- and post-
judgment interest and attorney’s fees.
Northern attacks the judgment by nine
points of error. We affirm.

The record shows that Vanderburg owns
all of the surface and all of the oil, gas, and
other minerals in and under Section 113,
Block B-2, H & GN Ry. Co. Survey, Gray
County, Texas. Vanderburg claims his in-
terest as the successor to the interest of
his grandparents, E.F, Vanderburg and
wife, Nannie Ethel Vanderburg, by pur-
chase and inheritance. By an instrument
dated 4 February 1938, Vanderburg’s
grandparents as lessors, executed an oil
and gas lease in favor of D.D. Harrington,
as lessee. The lease provides:

4. The lessee shall pay lessor, as royal-

ty, one-eighth of the proceeds from the

sale of the gas as such, at the mouth of
the well, for gas from wells where gas
only is found. The lessor is to have gas
free of charge from any gas well on the
leased premises for stoves, and inside
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lights in the principal dwelling house on
said land by making his own connections
with the well, the use of said gas to be at
the lessor’s sole risk and expense. The
lessee shall pay to lessor for gas pro-
duced from any oil well and used by
the lessee for the manufacture of gas-
oline, or any other product, as royalty,
one-eighth of the market value of such
gas at the mount [sic] of the well. Ir
said gas is sold by the lessee, then as
royalty one-eighth of the proceeds of
the sale thereof at the mouth of the
well. (emphasis added)

It is undisputed that Vanderburg has suc-
ceeded to and owns the lessor’s % royalty
interest under the above oil and gas lease.
Vanderburg’s ownership of the royalty in-
terest is not challenged in this cause of
action or any other cause of action revealed
by the record in this case.

Through mesne assignments of the oil
and gas lease, Damson Oil Corporation,
formerly Dorchester Gas Producing Co.
(Damson) claims title to the gas rights un-
der the lease. Vanderburg Exploration,
Inc. (VEI), successor to Stowers Oil & Gas
Co. (Stowers), and others, claim title to the
oil and casinghead gas rights under the
1938 lease.

There are currently two purported oil
wells located on the Southeast Quarter
(SE/4) of Section 113, known as the Vandy
No. 1 and Vandy No. 2 wells which are
operated by VEI. Damson owns and oper-
ates a dry gas well on Section 118 and pays
royalty to Vanderburg for the dry gas pro-
duced.

On 23 June 1980, Northern entered into a
casinghead gas purchase contract (the con-
tract) with Stowers as seller. The contract
covered casinghead gas produced from all
of the Southeast Quarter (SE/4) of Section
113, Block B-2, H & GN Ry. Co. Survey,
Gray County, Texas, and was limited to the
Granite Wash formation. Pursuant to the
terms of the contract, Northern purchases
from VEI 100% of the casinghead gas pro-
duced from the two wells operated by VEI
and remits all payments to VEI. The con-
tract provides that VEI will be responsible





NORTHERN NATURAL GAS CO. v. VANDERBURG

Tex. 417

Cite as 785 S.W.2d 415 (Tex.App.-—~Amarillo 1990)

for making payments to royalty owners
entitled to the same.

As a result of two pending lawsuits insti-
tuted by Damson involving a dispute as to
the ownership of the gas produced by VEI
from the Southeast Quarter (SE/4) of Sec-
tion 113 and delivered to Northern pursu-
ant to the contract, Northern advised VEI
that Damson was seeking a judicial deter-
mination of title and ownership of the gas
produced and sold to Northern. Northern
told VEI that it would be suspending pay-
ments pending resolution of the title dis-
pute to the gas. Vanderburg has request-
ed Northern to make payments of his roy-
alty direetly to him pending resolution of
the title dispute between the other individu-

* All references to these code sections are to Texas
Natural Resources Code Annotated, sections 91.-
401-406 (Vernon Supp.1990). The entire code
sections are as follows:

§ 91.401. Definitions
In this subchapter:

(1) “Payee” means any person Or persons
legally entitled to payment from the proceeds
derived from the sale of oil or gas from an oil
or gas well located in this state.

(2) “Payor” means the first purchaser of
production of oil or gas from an oil or gas
well, but the owner of the right to produce
under an oil or gas lease or pooling order is
deemed to be the payor if the owner of the
right to produce and the first purchaser have
entered into arrangements providing that the
proceeds derived from the sale of oil or gas
have been paid by the first purchaser to the
owner who assumes the responsibility of pay-
ing those proceeds to the payee.

Added by Acts 1983, 68th Leg,, p. 966, ch, 228,
§ 1, eff. Sept. 1, 1983,
§ 91.402. Time for Payment of Procecds

(a) The proceeds derived from: the sale of oil
or gas production from an oil or gas well must
be paid to each payee on or before 120 days
after the end of the month of first purchase by a
payor. After that time, payments must be made
to each payee on a timely basis according to the
frequency of payment specified in a lease or
other written agreement between payee and
payor. If the lease or other agreement does not
specify the time for payment, subsequent pro-
ceeds must be paid no later than:

(1) 60 days after the end of the calendar
month in which subsequent oil production is
sold; or

(2) 90 days after the end of the calendar
month in which subsequent gas production is
sold.

(b) Payments may be remitted to payees an-
nually for the aggregate of up to 12 months’
accumulation of proceeds, if the total amount
owed is $25 or less.

als claiming an interest other than his in-
terest.

On 25 September 1986, Vanderburg insti-
tuted this suit against Northern and VEL
Vanderburg seeks to recover damages
from Northern alleging that Northern is
wrongfully withholding royalty payments
due Vanderburg. Vanderburg alleges that
there is no title dispute as to his royalty
interest and that as a third-party benefi-
ciary of the contract, he is entitled to dam-
ages from Northern. Vanderburg further
pled that Northern converted his gas and
that he is entitled to payment of his share
of the proceeds from the sale of gas under
Texas Natural Resources Code Annotated,
sections 91.401-406 (Vernon Supp.1990)*

Added by Acts 1983, 68th Leg., p. 966, ch. 288,
§ 1, eff. Sept. 1, 1983,

§ 91.403. Payment of Interest on Late Pay-
ments

(a) If payment has not been made for any
reason in the time limits specified in Section
91.402(a) of this code, the payor must pay inter-
est to a payee beginning at the expiration of
those time limits at the rate charged on loans to
depository institutions by the New York Federal
Reserve Bank, unless a different rate of interest
is specified in a written agreement between pay-
or and payee.

(b) Subsection (a) of this section does not
apply where payments are withheld or suspend-
ed by a payor beyond the time limits specified
in Section 91.402(a) of this code because there
is:

(1) a.dispute concerning title that would
affect distribution of payments;

(2) areasonable doubt that the payee does
not have clear title to the interest in the pro-
ceeds of production; or

(3) a requirement in a title opinion that
places in-issue the title, identity, or where-
abouts of the payee and that has not been
satisfied by the payee after a reasonable re-
quest for curative information has been made
by the payor.

(c) The payor’s obligation to pay interest and
the payee's right to receive interest under Sub-
section (a) of this section terminate on delivery
of the proceeds and accumulated interest to the
State Treasurer as provided by Title 6, Property
Code (footnote omitted).

Added by Acts 1983, 68th Leg., p. 966, ch. 228,
§ 1, ff. Sept. 1, 1983. Amended by Acts 1985,
69th Leg., ch. 230, § 18, eff. Sept. 1, 1985,

Historical Note
1985 Amendment. Added subsec. (c).

§ 91.404. Nonpayment of Oil and Gas Pro-
ceeds or Interest

(a) If a payee seeks relief for the failure of a
payor to make timely payment of proceeds from
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and Texas Natural Resources Code Anno-
tated, section 111.089 (Vernon 1978). Van-
derburg also requested prejudgment inter-
est at the rate of 10% per annum com-
pounded as provided by law on each unpaid
payment beginning with the month of Au-
gust 1983. Northern pled, as an affirma-
tive defense, that Vanderburg’s claim for
prejudgment interest constituted usury.

Vanderburg filed a motion for summary
judgment on his entire claim. Northern
filed its response and its counter-motion for
summary judgment claiming that it was
entitled, as a matter of law, to a judgment
that Vanderburg take nothing because of
the existence of the title dispute which
authorized Northern, pursuant to the terms
and provisions of the contract, to withhold
payments from VEI for gas produced from
the Southeast Quarter (SE/4) of Section
113 and delivered to Northern.

The trial court granted Vanderburg’s
motion for summary judgment, denied the
motion for summary judgment of North-
ern, and held as a matter of law that Van-
derburg was entitled to damages in the
amount of $44,719.42, equitable prejudg-
ment interest on said sum at the rate of
10% per annum compounded daily from 24
February 1984, to the date of the judg-
ment, attorney’s fees and costs. The trial
court further severed the claims against
Northern from the other issues pending so

the sale of oil or gas or an interest in ol or gas
as required under Section 91.402 or 91.403 of
this code, the payee must give the payor written
notice by mail of that failure as a prerequisite to
beginning judicial action against the payor for
nonpayment.

(b) The payor has 30 days after receipt of the
required notice from the payee in which to pay
the proceeds due, or to respond by stating in
writing a reasonable cause for nonpayment.

(c) A payee has a cause of action for nonpay-
ment of oil or gas proceeds or interest on those
proceeds as required in Section 91.402 or 91.403
of this code in any court of competent jurisdic-
tion in the county in which the oil or gas well is
located.

Added by Acts 1983, 68th Leg., p. 966, ch. 228,
§ 1, eff. Sept. 1, 1983.
§ 91.405. Exemptions

This subchapter does not apply to any royal-
ties that are payable to:

(1) the board of regents of The University
of Texas system under a lease of land dedicat-
ed to the permanent university fund; or
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that the judgment against Northern would
become final.

Northern filed its motion for new trial
alleging that the trial court erred in grant-
ing Vanderburg’s motion for summary
judgment and denying Northern’s motion
for summary judgment. Northern’s mo-
tion for new trial was overruled on 1 Au-
gust 1988, and this appeal was thereafter
duly perfected.

By its first two points of error Northern
claims the trial court erred: (1) by render-
ing summary judgment in favor of Vander-
burg and holding as a matter of law that
Vanderburg was entitled to damages from
Northern for withholding proceeds from
the sale of gas; and (2) by failing to render
a takenothing summary judgment in
Northern’s favor. Under these points of
error Northern first contends that Vander-
burg is not a third-party beneficiary of the
contract between Northern and VEI. We
agree. Nevertheless, that determination
does not resolve the dispute in Northern’s
favor.

[1] Among other things, Vanderburg’s
cause of action is brought under and comes
within the ambits of sections 91.401-406.
Those sections give a mineral interest own-
er a cause of action against a payor for the
nonpayment of oil or gas proceeds, plus
interest and attorney’s fees.

(2) the General Land Office as provided by
Subchapter D, Chapter 52, of this code.
Added by Acts 1983, 68th Leg., p. 966, ch. 228,
§ 1, eff. Sept. 1, 1983.
§ 91.406. Attorney's
Award
If a suit is filed to collect proceeds and inter-
est under this subchapter, the court shall in-
clude in any final judgment in favor of the
plaintiff an award of:
(1) reasonable attorney’s fees; and
(2) if the actual damages to the plaintiff are
less than $200, an additional amount so that
the total amount of damages equals $200.
Added by Acts 1987, 70th Leg., ch. 1011, § 1, eff.
Aug. 31, 1987.
Historical Note
1987 Legislation.
Section 2 of the 1987 Act provides: “This Act
applies only to a suit filed on or after the effec-
tive date of this Act.”

Fees and Minimum





NORTHERN NATURAL GAS CO. v. VANDERBURG

Tex. 419

Clte as 785 S.W.2d 415 (Tex.App.—Amarillo 1990)

Northern contends that sections 96.401~
406 are not applicable because Northern is
not a payor and Vanderburg is not a payee
as defined in section 96.401. We disagree.
A payee is defined as any person “legally
entitled to payment from the proceeds de-
rived from the sale of oil or gas from an oil
or gas well located in this state.” In that
regard it is undisputed that Vanderburg is
the legal owner of the lessor’s 's royalty
under the oil and gas lease on the property
in question. We reiterate, Vanderburg’s
ownership of that interest is not challenged
in this or any other pending action revealed
by the record before us.

With an exception, section 91.401(2) de-
fines a payor as the “first purchaser of
production of oil or gas from an oil or gas
well....” In that regard, it is uncontro-
verted that Northern is the first purchaser
of the production of the gas from the wells
in question.

Nevertheless, Northern claims the bene-
fit of the exception provided by section
91.401(2). The exception provides that:

[TThe owner of the right to produce un-

der an oil or gas lease or pooling order is

deemed to be the payor if the owner of
the right to produce and the first pur-
chaser have entered into arrangements
providing that the proceeds derived from
the sale of oil or gas have been paid by
the first purchaser to the owner who
assumes the responsibility of paying
those proceeds to the payee. (emphasis
added)
For the exception to apply there must be:
(1) a contract between the owner of the
right to produce (i.e, VEI) and the first
purchaser (i.e, Northern); (2) payment of
proceeds derived from the sale of oil or gas
by the first purchaser to the owner of the
right to produce; and (3) the assumption of
the responsibility to pay the proceeds to the
payee by the owner of the right to produce.

Even if we assume, arguendo, the first
and third conditions of the exception are
met, the second requirement has not been
met. Northern as a first purchaser has not
paid the proceeds from the sale of the gas
to VEIL the owner of the right to produce.
Consequently, Northern is a payor under

the definition and is not entitled to the
benefits of the exception.

[2] Under the first two points of error
Northern further contends that it did not
unreasonably delay payment in violation of
Section 111.089 of the Texas Natural Re-
sources Code Annotated (Vernon 1978) be-
cause the contract between Northern and
VEI authorizes Northern to withhold pro-
ceeds from the sale of gas in the event of a
title dispute.

This contention misses the mark for sev-
eral reasons. First, Vanderburg is not a
party to or a beneficiary of the contract,
and he is not bound by that contract. Sec-
ond, Vanderburg’s title is not in dispute.
Third, section 111.089 is not applicable to
Vanderburg’s cause under sections 91.401-
406, Last, the evidence shows that Van-
derburg’s payments were delayed four
years, which is a time well beyond the
periods specified in sections 91.402(a)(1)
and (2) (.e., 60 and 90 days, respectively).

[3] For the above reasons we overrule
Northern's first and second points of error.

Northern’s third and fourth points of er-
ror read:

Point of Error No. 3

Alternatively, in the event the trial court
was correct in holding as a matter of law
that Vanderburg was entitled to dam-
ages from Northern for withholding pro-
ceeds from the sale of gas, the trial court
erred in holding as a matter of law that
Vanderburg was entitled to recover the
sum of $44,719.42.

Point of Error No. 4

Alternatively, in the event the trial court
was correct in holding as a matter of law
that Vanderburg was entitled to dam-
ages from Northern for withholding pro-
ceeds from the sale of the gas, the trial
court erred in not holding as a matter of
law that Vanderburg’s damages were to
be determined in accordance with the
Federal Energy Regulatory Commis-
sion's determination in Stowers Oil &
Gas Co., et al., Docket No. GP84-23-027.

Under these points of error, Northern ar-
gues that Vanderburg is not entitled to the
sum of $44,719.42 in damages from appel-
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lant for withholding proceeds from the sale
of gas because the proper amount to be
paid for gas produced from the property in
question is subject to determination by the
Federal Energy Regulatory Commission.

The purchase price of the gas in question
was $357,755.58. Vanderburg was entitled
to Y8 of that amount (i.e, $44,719.42).
However, Northern claims it does not have
to pay Vanderburg’s share of the proceeds
because the price of the gas has not been
finally determined in Stowers Oil & Gas
Co., et al., Docket No. GP84-23-027, pend-
ing before the Federal Energy Regulatory
Commission.

There is nothing in the record to show
that Vanderburg was or is a proper party
to the Stowers action. Likewise, in the
trial court, Northern did not file a motion
requesting that this action be abated until
the Stowers action became final. Conse-
quently, that matter is not properly before
this court. Nevertheless, the pending price
action does not preclude Vanderburg’s ac-
tion against Northern. Northern’s third
and fourth points of error are overruled.

Northern’s fifth and sixth points of error
read:

Point of Error No. §

Alternatively, in the event the trial court
was correct in holding as a matter of law
that Vanderburg was entitled to dam-
ages from Northern for withholding pro-
ceeds from the sale of gas, the trial court
erred in holding as a matter of law that
Vanderburg was entitled to attorney’s
fees.

Point of Error No. 6

Alternatively, in the event the trial court
was correct in holding as a matter of law
that Vanderburg was entitled to dam-
ages from Northern for withholding pro-
ceeds from the sale of gas, the trial court
erred in not holding as a matter of law
that Vanderburg was not entitled to at-
torney’s fees.

Section 91.406 specifically authorizes “rea-
sonable attorney’s fees” in this action.
The parties stipulated as to the reasonable-
ness of the fees awarded. Northern’s fifth
and sixth points are overruled.
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Northern’s seventh, eighth, and ninth
points of error read: :

Point of Error No. 7

Alternatively, in the event the trial court
was correct in holding as a matter of law
that Vanderburg was entitled to dam-
ages from Northern for withholding pro-
ceeds from the sale of gas, the trial court
erred in holding as a matter of law that
Vanderburg was entitled to equitable
pre-judgment interest at the rate of 10%
per annum compounded daily from Feb-
ruary 25, 1984, to the date of judgment.

Point of Error No. 8

Alternatively, in the event the trial court
was correct in holding as a matter of law
that Vanderburg was entitled to dam-
ages from Northern for withholding pro-
ceeds from the sale of gas, the trial court
erred in not holding as a matter of law
that Vanderburg was entitled to pre-
judgment interest at the rate of 6% per
annum under Article 5069-1.03 V.A.T.S.

Point of Error No. 9

Alternatively, in the event the trial court
was correct in holding that Vanderburg
was entitled to damages from Northern
for withholding proceeds from the sale of
gas, the trial court erred in not holding
as a matter of law that Vanderburg
charged pre-judgment interest to North-
ern at a usurious rate.

Under these points of error, Northern, in
essence, claims that Vanderburg’s damages
were ascertainable under article 5069-1.03,
at 6% per annum, that the 6% rate under
article 5069-1.03 is the proper rate, and
that by pleading for 10% per annum Van-
derburg charged a usurious interest rate.
We disagree.

The 6% rate from article 5069-1.03 is not
applicable to Vanderburg’s cause of action
under sections 91.401-406. Section 91.403
provides for interest and prescribes the
rate. In this instance Northern does not
claim that the interest rate stated in the
judgment fails to conform to the rate pre-
scribed by section 91.403. Consequently,
there is nothing further for review. North-
ern’s seventh, eighth, and ninth points of
error are overruled.
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[4] By one cross-point Vanderburg al-
leges that the Court of Appeals should
affirm the trial court’s judgment against
InterNorth, Inc. and Enron Corp. and sever
Vanderburg’s action against them from
this cause since they have not appealed
from the trial court’s judgment. We dis-
agree. All three named entities are one
and the same corporation.

The record shows and it is undisputed
that Northern Natural Gas Company be-
came a division of InterNorth, Inc. on 28
March 1980, InterNorth, Inc.’s name was
changed to Enron Corp. on 10 April 1986,
and that Enron Corp. is licensed to do
business in Texas. The trial court found
that Enron Corp. was formerly known as
InterNorth, Inc.

As a matter of law a corporate name
change does not affect its identity, proper-
ty rights, or liabilities. Nelson v. Detroit
& Security Trust Co., 56 S.W.2d 860, 862
(Tex.Comm’n.App.1933). “A division of a
corporation is not a separate legal entity
but is the corporation itself.” Western
Beef, Inc. v. Compton Inv. Co., 611 F.2d
587, 591 (5th Cir.1980).

For the above reasons, a suit answered
and defended by Northern Natural Gas
Company, a division of Enron Corp., is also
a suit answered and defended for Inter-
North, Inc. and Enron Corp. An appeal of
this case by Northern Natural Gas Compa-
ny, a division of Enron Corp., is in effect an
appeal on behalf of Enron Corp. and Inter-
North, Inc. since Northern has no separate
legal existence from Enron Corp. Vander-
burg’s cross-point is overruled.

In sum, Northern’s nine points of error
and Vanderburg’s cross-point are overruled
and the trial court’s judgment is affirmed.
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Mayor of home rule city sued for de-
claratory judgment that order of city coun-
cil purporting to remove him from office
was void, and for permanent injunction pre-
venting council members from enforcing
resolution. The 94th District Court, Nuec-
es County, Jack E. Hunter, J., entered
judgment in favor of mayor, and appeal
was taken. The Court of Appeals, Seer-
den, J., held that city council had no author-
ity to remove mayor, except to extent au-
thorized by city charter.

Affirmed.

1. Municipal Corporations ¢=65

Home rule city looks to legislature, not
for grant of power to act, but only to
ascertain whether legislature has limited
city’s constitutional power.

2. Officers and Public Employees =60

Grant of power of removal from office
is strictly construed, and whatever is not
given in unequivocal terms is withheld and
not implied.
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In addition, we see no injustice in re-
fusing to enforce agreements made in vio-
lation of the conflict-of-interest statute and
of the Open Meetings Act. By enacting
those statutes, the Legislature has already
made a judgment about the fairness of the
covered transactions. Public policy cannot
permit the knowing beneficiaries of improp-
er conduct by public officials to assert the
public officials’ wrongful behavior as a de-
fense in an action to invalidate the illegal
transaction. Such an estoppel defense, if
recognized, would defeat the purpose of
the statutes. - The new governing board of
any governmental agency could not prevail
in a suit to avoid illegal transactions by the
previous board. The new board would al-
ways be “pre-estopped” by the wrongful
acts of its predecessor. We hold that the
District is not estopped to deny the enforce-
ability of the Agreement or of the fifty-one
promissory notes. We need not address in
this opinion the validity of the promissory
notes. '

CONCLUSION

We conclude that the jury had sufficient
evidence to find that Delaney and Fleener
received more than ten percent of their
gross income from Cross in the twelve
months before they voted to approve the
Agreement, which authorized the purchase
of the 8.233-acre permanent easement
from Cross. Their votes violated the appli-
cable conflict-of-interest statute, and the
Agreement could not have been approved
without their affirmative votes.

We conclude that the District’s acquisi-
tion on August 28 or 29, 1985, of the 4.611-
acre easement failed to comply with the
Open Meetings Act. The violation of the
Open Meetings Act rendered the transac-
tion voidable by the District. The Board’s
attempt on November 12, 1985, to ratify
the transaction was ineffective.

We conclude that no evidence exists to
support a finding that the District is es-
topped to deny the enforceability of the
Compromise and Settlement Agreement ap-
proved by the Board on November 12,
1985. The evidence is conclusive that
Cross knew or should have known as much

about the transaction as the other members
of the Board. We also conclude that public
policy bars the knowing beneficiaries of
illegal transactions from asserting eg-
uitable estoppel in lawsuits seeking to in-
validate the transactions. The trial court
erred in submitting a special issue on eq-
uitable estoppel to the jury and erred in
failing to disregard the answer.

The purchases of the 8.283-acre and
4.611-acre permanent easements are voida-
ble by the District. We reverse the judg-
ment of the trial court and render a declar-
atory judgment that the District may re-
scind the two permanent easement transac-
tions and recover the purchase prices paid.
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Cotenant brought action against other
cotenants for partition and damages. ‘The
294th Judicial Distriet Court, Wood County,
Richard Davis, J., entered judgment.
Plaintiff cotenant appealed. The Court of
Appeals, 711 S.W.2d 369, reversed and re-
manded. Appeal was taken from the 294th
Judicial District Court, Wood County, Paul
Banner, District Judge. The Court of Ap-
peals, Grant, J.,, held that: (1) defendants
waived any claim based on liability for
ouster; (2) plaintiff was entitled to one
fourth of marketable timber sold by defen-
dants; and (8) stumpage value, rather than
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manufactured value of lumber, was correct
measure of damages.

Judgment reformed and affirmed.

1. Appeal and Error ¢=158(1)

When debtor voluntarily pays judg-
ment rendered against him, he waives right
to appeal on underlying basis of liability.

2. Appeal and Error ¢158(1)

Defendant cotenants, who voluntarily
paid award in favor of plaintiff cotenant
based upon their ouster of plaintiff from
land, waived right to appeal about any mat-
ters predicated on ouster.

3. Tenancy in Common ¢=15(2)
“Ouster” is wrongful disposition or ex-
clusion of party from real property; it is
notorious and unequivocal act by which one
cotenant deprives another of right to com-
mon and equal possession and enjoyment
of property. »
See publication Words and Phrases

for other judicial constructions and
definitions.

4. Tenancy in Common &15(2)

When party procures title that pur-
ports to convey entire title to land upon
which cotenancy exists, such a conveyance
constitutes ouster and amounts to disseizin
of nonparticipating cotenant.

5. Stipulations €=14(10)

Conversion of proceeds from sale of
timber by defendant cotenants was unques-
tionably shown by stipulation; therefore,
trial court did not err by rendering judg-
ment for plaintiff cotenant based upon that
theory.

6. Stipulations &=13, 14(10)

Although trial court has power to mod-
ify or set aside stipulation, if it is not set
aside, it is conclusive as to facts stipulated
and all matters necessarily included there-
in.

7. Stipulations =16, 17(3)

A stipulation will be observed and re-
viewing court is bound thereby.
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8. Partition ¢=83

Trial court did not err by ordering
accounting in action brought by one coten-
ant against other cotenants, although plain-
tiff cotenant did not pray for that relief in
amended petition where plaintiff cotenant
did plead for partition and accounting was
an incident of partition.

9. Stipulations ¢<=14(10)

Stipulation and referenced . contract
which stated that all marketable timber
from land held by cotenants was sold was
conclusive; therefore, plaintiff cotenant
was entitled to one fourth of marketable
timber sold by defendant cotenants and
their failure to account for proceeds de-
prived plaintiff of that property.

10. Trespass €52

Doctrine of manufactured value is
based upon rule of law that party whose
property has been tortiously taken is enti-
tled to it or its enhanced value until it has
been so changed as to alter title and under
that rule, owner of timber may reclaim it
when manufactured into lumber, cross-ties,
shingles, et cetera and manufactured value
will not be applied in regard to timber cut
and appropriated where trespass is result
of inadvertence or mistake or where person
committing wrong acted in good faith and
without any intention of committing wrong-
ful act but act must not be in reckless
disregard of rights of owner, must be will-
ful and the wrong intentional, or committed
under such circumstances that the law will
impute malice.

11, Tenancy in Common €=38(9)

Where cotenant merely cuts and appro-
priates more than his share of standing
lumber, only stumpage value should be uti-
lized as damages recoverable by other co-
tenant.

12. Tenancy in Common ¢=38(9)

Cotenant was only entitled to recover
from other cotenants, who sold timber on
land without giving share to joint tenant,
stumpage value, not manufactured value of
lumber, in the absence of showing that
defendant cotenants acted willfully or mali-
ciously.
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13. Trial ¢=350.8

When issue is conclusively established
as a matter of law, or when it can be
answered as a matter of legal deduction
from undisputed facts, trial court need not
submit question on it to jury.

14. Damages €¢=163(1)

Where plaintiff attempted to recover
punitive damages which require proof of
willful or malicious conduct, plaintiff has
burden of showing the wrongful action.

15. Tenancy in Common <=38(10)

Question of whether timber is cut in
bad faith by one cotenant without permis-
sion from other cotenants is generally one
for jury.

16. Tenancy in Common <¢=38(9)

Even if defendant cotenants had acted
in bad faith in cutting and selling timber
from land without giving plaintiff cotenant
her share, they could only be held liable in
damages for highest value of timber while
timber was in their possession or under
their control and could not be held liable
for higher value that might be created by
innocent third party who purchases and
transforms timber into some other form.

17. Damages 15

Judgment for one cotenant against
other cotenants for the other cotenants’
selling marketable timber from land with-
out giving plaintiff cotenant her share did
not provide duplicate recovery by awarding
damages for diminution of property value
because of timber cutting and also for val-
ue of timber given the evidence that the
land, after timber was cut, was in a differ-
ent condition having a great many piles of
brush and logs which could have diminish-
ed value of land. o

18. Damages €=109, 163(4)

When injury to land is temporary, that
is, able to be remedied at reasonable ex-
pense, proper measure of damages is cost
of restoration to its condition immediately
preceding injury; however, in the absence
of proof that repair is actually or economi-

cally feasible, injury may be deemed to be.

permanent.

19. Damages ¢=110

When damaged land is treated as be-
ing permanent, measure of damages is de-
crease in value of land.

20. Tenancy in Common <26

Plaintiff cotenant was not entitled to
recover damages from defendant cotenants
for restoration of log cabin on land; defen-
dant cotenants’ inaction did not constitute
waste.

21. Tenancy in Common =26

Failure of cotenant in possession of
property to properly protect common prop-
erty amounts to act of waste which does
not include ordinary depreciation of proper-
ty due to age and use.

22, Tenancy in Common €26

" Cotenant has duty to protect common
property and to preserve it, but he has no
duty to restore it to its original condition or
to some condition that may have existed
prior to his taking possession.

23. Costs ¢=194.16

In general, attorney fees are not recov-
erable unless authorized either by statute
or by contract.

24. Quieting Title &54
Attorney fees are not available for a
cloud of title action.

25. Libel and Slander ¢132

“Slander of title” is false and malicious
statement made in disparagement of per-
son’s title to property which causes him
special damage.

See publication Words and Phrases
for other judicial constructions and
definitions.

26. Quieting Title &=7(1)

Cloud on title exists when outstanding
claim or encumbrance is shown which, on
its face, if valid, would affect or impair title
of property owner and is a suit for specific
equitable remedy.

27. Interest <31, 56

Statute providing that rate of prejudg-
ment ‘interest shall be same as rate of
postjudgment interest at time of judgment
and shall be computed as simple interest
applied to retrial of action for partition and
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damages which was commenced after ef-
fective date of statute. Vernon’s Ann.Tex-
as Civ.St. art. 5069-1.05, § 6(g).

28. Interest €=39(2.20)

Credits to judgment in favor of one
cotenant and against other cotenants
should have been applied to damages as of
date that they were actually made rather
than date of judgment.

Gregory D. Smith, Ramey, Flock, Jeffus,
Crawford, Harper, Tyler, Earl Roberts, Jr.,
Roberts, Hill & Calk, Longview, for appel-
lants.

H. Wayne Meachum, Dallas, John W.
Alexander, Winnsboro, for appellee.

Before CORNELIUS, C.J., and BLEIL
and GRANT, JJ.

OPINION

GRANT, Justice.

Cletys Sadler, Jeannette Williams Sadler,
Philip M. Sadler, and Jacquelyn Sadler ap-
peal from a judgment awarding damages
to Suzanne Duvall for damages caused by
ouster and the concomitant conversion of
timber located on the real estate in which
she claimed ownership.

The Sadlers contend that the trial court
erred in awarding damages because there
were no findings made on any tort claim
that could support the liability award.
They also contend that the court used an
improper measure of damages and errone-
ously awarded attorney’s fees and prejudg-
ment interest.

This suit began as an action by Duvall to
remove a cloud from the title of realty, but
later changed into an action to recover
profits from the sale of timber on the prop-
erty and associated damage to the land.
The Sadlers came into possession of the
entire tract of land, consisting of 755 acres,
under a special warranty deed from Bank-
ers Life and Casualty Company dated May
6, 1976. The Sadlers intervened in the
pending lawsuit and adopted the position of
their predecessor-in-title claiming owner-
ship of the entire tract of land and denying
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any ownership interest by Duvall. After-
ward, the Sadlers sold timber from the
property for $86,243.03.

The title problem was severed from this
action and was resolved in 1982 with a
judicial determination that Duvall owned a
one-fourth interest in the property. The
damage claims were tried to the court in
1984. An appeal followed, which resulted
in reversal and remand for a new trial
Duwall v. Sadler, 711 S.W.2d 369 (Tex.
App.—Texarkana 1986, writ ref’d n.r.e.)
(opinion by Chadick, J.).

Upon retrial, the jury found in Duvall’s
favor on some issues, and the court ren-
dered a judgment that partitioned the prop-
erty in kind and awarded damages to Du-
vall consisting of the manufactured vaiue
of the cut timber, the diminution in value
of the land resulting from the logging, the
cost of restoring a log cabin, and attorney’s
fees for clearing the cloud on title. Pre-
judgment interest was awarded on all re-
coveries.

The Sadlers contend in their first ten
points of error that damages were improp-
erly awarded because there were no jury
findings about the underlying torts that
allegedly caused the damages. The judg-
ment states that:

(3) The Defendants committed ouster
against Plaintiff as a matter of law be-
tween May 6, 1976 and October 5, 1982;
that Plaintiff is entitled to damages and
judgment therefor against Defendants in
the amount of $13,275.65, the same being
twenty-five percent (25%) of the rental
value of the subject farm land during the
period of ouster; that Plaintiff is entitled
to prejudgment interest thereon; that
the full amount of said damages for
ouster and interest thereon has been
paid and satisfied by Defendants and
that Plaintiff is entitled to no addition
(sic). award therefor; ....

(Emphasis added.)

[1,2] When a judgment debtor volun-
tarily pays a judgment rendered against
him, he waives his right to appeal on the
underlying basis of liability. Elkins v
Vincik, 437 S.W.2d 49 (Tex.Civ.App.—Aus-
tin 1969, no writ). According to the above
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provision of the judgment, the Sadlers vol-
untarily paid the award based upon their
ouster of Duvall. Thus, they cannot now
coraplain about any matters predicated on
ouster. The trial court did not err by bas-
ing its judgment in the present case upon
ouster.

[3,4] Ouster is defined as a wrongful
dispossession or exclusion of a party from
real property. It is a notorious and un-
equivocal act by which one cotenant de-
prives another of right to common and
equal possession and enjoyment of proper-
ty. Alexander v. Kennedy, 19 Tex. 488,
493 (1857); Brack’s Law DicrioNary 1101
(6th ed. 1990). When a party procures title
that purports to convey the entire title to
the land upon which a cotenancy exists,
such a conveyance constitutes ouster and
amounts to disseizin of the nonpartic-
ipating cotenant. Beets v Hickok, 701
S.W.2d 281, 284 (Tex.App.—Tyler 1985, no
writ).

[51 The term conversion was not men-
tioned in the judgment. Conversion is de-
fined as any unauthorized act which de-
prives an owner of his property permanent-
Iy or for an indefinite time. BrLack’s Law
DicTioNARY 332 (6th ed. 1990). The Sadlers
argue that conversion should have been
submitted to the jury, but since it was not,
no .such finding can be deemed or: other-
‘wise made. Where the evidence is clear
and undisputed, there are no contested
facts for the jury to resolve, and no sub-
mission is necessary. Sullivan v. Barnett,
471 S.W.2d 39, 44 (Tex.1971); Tex.R.C1v.P.
211, 279.

The stipulations showed that Duvall
owned one-fourth of the property and that
the Sadlers knew of, but denied her claim,
and that the Sadlers.sold all of the mer-
chantable timber off the land in 1976 and
1977 without accounting for the proceeds
to Duvall.

[6,7) Although the trial court has the
power to modify or set aside a stipulation,
if it is not set aside, it is conclusive as to
the facts stipulated and all matters neces-
sarily included therein. A stipulation will
be observed and the reviewing court is

bound thereby. State Bar of Texas v.
Grossenbacher, 781 S.W.2d .786 (Tex.
App.—San Antonio 1989, no writ); Geo-
Western Petroleum Development .
Mitchell, 717 SW.2d 734 (Tex.App.—Waco
1986, no writ); Amoco Production Co. v.
Texas Electric Service Co., 614 S'W.2d 194
(Tex.Civ.App.—Houston [14th Dist.] 1981,
no writ), Handelman v. Handelman, 608
S.W.2d 298 (Tex.Civ.App.—Houston [14th
Dist.] 1980, writ ref'd nr.e). In the
present case, conversion of the proceeds
from the timber is unquestionably shown
by the stipulations. Thus, the trial court
did not err by rendering judgment based
upon this theory.

[81 The Sadlers next argue that the
measure of damages on the timber was
improper. They first contend that the trial
judge erred by ordering an accounting be-
cause Duvall did not pray for such relief in
her seventh amended petition. However,
Duvall did plead for partition, and an ac-
counting is an incident of -a partition suit.
Sayers v. Pyland, 139 Tex. 57, 161 S.W.2d
769, T711-72 (1942).

[9] The Sadlers also argue that there
was no basis to obtain an accounting be-
cause Duvall failed to secure a jury finding
about the amount of timber harvested.
They suggest that her one-fourth interest
might actually have been left in place, be-
cause the evidence showed that some trees
were still on the property. However, Stip-
ulation 10 and the referenced contract state
that all marketable timber was sold. The
stipulation is conclusive. Duvall was enti-
tled to one-fourth of the marketable tim-
ber, and the sale by the Sadlers and their
failure to account for the proceeds deprived
Duvall of this property. : .

[10-183] The Sadlers also argue under
this point that the court applied an improp-
er measure of damages when it applied the
manufactured value of the lumber ($50,000,
based on jury’s finding) instead of the
stumpage value ($21,560.75, based on
jury’s finding). The rule to be employed
when deciding what measure of damage
should be utilized is set out in Kirby Lum-
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ber Co. v. Temple Lumber Co., 125 Tex.

284, 83 S.W.2d 638 (1935):
The doctrine of manufactured value is
based upon the rule of law that a party
whose property has been tortiously taken
is entitled to it or its enhanced value
until it has been so changed as to alter
the title. Under such a rule it is held
that the owner of timber may reclaim it
when manufactured into lumber, cross-
ties, shingles, etc.... Notwithstanding
the above rule, manufactured value will
not be applied in regard to timber cut
and appropriated where the trespass is
the result of inadvertence or mistake, or
where the person committing the wrong
acted in good faith, and without any in-
tention of committing a wrongful act.
Of course the act must not be in reckless
disregard of the rights of the owner, but
the act must be willful and the wrong
intentional, or committed under such cir-
cumstances that the law will impute mal-
ice.

(Emphasis added.) Other cases in which
the court addresses the proper measure of
damages for timber cut are Green v. Craw-
JSord, 662 S.W.2d 123 (Tex.App.—Tyler
1983, writ ref’d n.r.e.); Louisiana Pacific
Corp. v. Smith, 553 S.W.2d 771 (Tex.Civ.
App.—Tyler 1977, no writ); DeWitz v. San-
er-Whiteman Lumber Co., 155 S.W. 980
(Tex.Civ.App.—Galveston 1913, no writ).
In the absence of such circumstances,
where the cotenant merely cuts and appro-
priates more than his share of the standing
timber, only the stumpage value should be
utilized. Texas courts draw a distinction
between an intentional, willful or malicious
act and good faith inadvertence. In sever-
al cases, the reason for the improper log-
ging was a simple error on the part of a
logger or owner in pointing out boundary
lines. In Kirby, the jury was asked to find
that the defendant acted in reckless dis-
regard of the plaintiff’s rights. In the
present case, no issues or instructions con-
cerning malice, recklessness, or bad faith
were requested by counsel or submitted to
the jury. When an issue is conclusively
established as a matter of law, or when it
can be answered as a matter of legal de-
duction from undisputed facts, the trial
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court need not submit a question on it to
the jury. Sullivan v. Barnett, 471 S.W.2d
at 44; Transit Enterprises v. Addicks Tire
& Auto Supply, 725 SW.2d 459 (Tex.
App.—Houston [1st Dist.] 1987, no writ);
TexXR.C1v.P. 277. In order to establish that
manufactured value was the proper mea-
sure of damage, Duvall had to prove so
conclusively that the court could determine
as a matter of law that the Sadlers acted
intentionally, willfully or with malice. Mal-
ice is defined as ill will, bad or evil motive,
or such gross indifference as will amount
to a willful or wanton act. Tribble & Ste-
phens Co. v. Consolidated Services, T44
S.W.2d 945, 953 (Tex.App.—San Antonio
1987, writ denied). The relevant inquiry is
whether this question can be answered as a
legal deduction from the stipulations and
evidence.

There is ample undisputed evidence that
shows that the Sadlers were aware of Du-
vall’s claim to the property at the time the
timber was sold. However, there is also a
stipulation that ... until October 5, 1982,
Defendants [the Sadlers] believed that they
owned the entire farm land ... as sole
owners.” This stipulated a state of mind
that is inconsistent with a malicious intent.
In the Kirby Lumber case, the court held
that, if the defendant acted fairly and hon-
estly (but as later proven, mistakenly) in
the belief that he had a right to do what
he did, the defendant is liable only for its
value at the time of the taking, citing
Texas & N.O.R. Co. v. Jones’ Ex'rs, 34
Tex.Civ.App. 94, 77 S.W. 955 (Tex.Civ.
App.—Dallas 1903, no writ); see also Cum-
mer-Graham Co. v. Maddox, 155 Tex. 284,
285 S.W.2d 932, 933 (1956).

[14] Duvall urges that the belief was
held under circumstances which constituted
something other than good faith. Where
the plaintiff attempts to recover punitive
damages which require proof of such will-
ful or malicious conduct, the plaintiff has
the burden of showing such wrongful ac-
tion. M.C. Winters, Inc. v. Lawless, 445
S.W.2d 761 (Tex.Civ.App.—Eastland 1969,
writ ref’d n.r.e.).

The jury was submitted a jury question
on exemplary damages. The jury was in-
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structed that these damages were available
only if the defendants acted willfully or
intentionally or with a degree of gross neg-
ligence that indicated a conscious disregard
for the rights of others. The jury was not
asked whether exemplary damages were
appropriate, but after this instruction, it
was asked to find the amount of exemplary
damages. The jury found the amount to
be “None.” This failure to find exemplary
damages is not equivalent to an affirmative
finding of good faith.

[15] The burden was on Duvall to es-
tablish the Sadler’s bad faith. The ques-
tion of whether the timber is cut in bad
faith is generally one for the jury. See
Withers v. Tyler County Lumber Co., 326
S.W.2d 173, 179 (Tex.Civ.App.—Beaumont
1959, writ ref’d n.r.e). Duvall contends
that the record shows as a matter of law
that the Sadlers acted in bad faith. After
reviewing the stipulations and evidence, we
cannot agree, nor do we agree with Du-
vall’s argument that this could be an im-
plied finding of malice under TExR.Civ.P.
279, because there was not a cluster sub-
mission. Even if it fell under Rule 279, the
evidence does not support the making of an
implied finding of malice. The trial court,
therefore, erred in using the manufactured
value of the timber in calculating damages,
and the judgment should be reformed to
apply the stumpage value, which was also
found by the jury.

[16]1 Even if the Sadlers had acted in
bad faith, there is authority holding that
they could only be held liable for the high-
est value of the timber while the timber
was in their own possession or under their
control. Therefore, they could not be held
liable for a higher value that might be
created by an innocent third party who
purchases and transforms the timber into
some other form. Withers v. Tyler Coun-
ty Lumber, 326 S.W.2d at 180; Ripy ».
Less, 55 Tex.Civ.App. 492, 118 S.W. 1084,
1086 (1909, no writ); Texas & N. O. R. Co.
v, Jones’ Ex’rs, 771 S.W. 955. The points of
error are sustained.

[171 The Sadlers next contend that the
judgment provides duplicate recovery by
awarding damages for diminution of the

property value because of the timber cut-
ting and also for the value of the timber.
In Jury Question 7, the jury found that the
value of the land was diminished in the
amount of $115 per acre as the result of
the cutting of the timber. The Sadlers
point out that the jury’s answers set the
diminished value per acre at almost the
same amount that was obtained per acre
through the sale of the timber. The jury,
however, was instructed not to consider the
value of the cut timber itself in determin-
ing a diminished value.

The Sadlers argue that this necessarily
constitutes a double recovery for the same
damages. The jury was instructed not to
consider the value of the cut timber on that
issue.

We are required to harmonize jury find-
ings whenever possible. Luna v. South-
ern Pacific Transportation Co., 724
S.W.2d 383, 384 (Tex.1987). We have ex-
amined the record to determine what this
finding of diminished value was based
upon. We also looked at the summations
to the jury to determine on what basis
Duvall’s attorney asked the jury for dam-
ages on this jury question. A pertinent
portion of his argument is as follows:

Specific Question No, 6 deals with the
issue of the diminished value in the land
resulting from the clear cutting that oc-
curred in 1976 and "77.... We brought

Mrs. Louise Rogillio, a well-established

and respected realtor here in Wood Coun-

ty, someone who has no commitment one
way or the other to anyone in this law-
suit, someone who is totally objective.

And she came in, and she said that in her

opinion she had absolutely no qualms

about saying if you go into an area and

‘you- clear cut the timber-and you leave

the stumps and you leave the remnants

and you do nothing to improve the prem-

‘ises, that that act alone devalues the land

by a minimuni of $200.00 per acre. Just

that act alone. That the wooded areas in

Wood County have much more value

than those that are cleared. She has

many more prospects seeking to pur-
chase that kind of land in Wood County

than otherwise. With regard to the di-





299 Tex.

minished value, I think the credible evi-
dence—the credible testimony, that of
Ms. Rogillio, is $200.00 per acre. And
you've got to weigh that against Mr.
D.L. Newsom, a friend of the Sadlers for
some thirty something years. And, of
course, he equivocated. He tried to
make it conditioned upon where it was
and how the land was to be used and this
sort of thing, but he never said—he nev-
er contradicted Ms. Rogillio’s opinion
that, at a very minimum, this acreage,
clear cut, with the stumps and remnants
left, devalued it by at least $200.00 per
acre.

Texas recognizes the value of trees for
_purposes other than the market value of
the timber. Trees have an aesthetic value,
sometimes referred to as their ornamental
value, as well as a utility value for shade.
Cummer-Graham v. Maddozx, 285 S.W.2d
at 936. This value is the difference in the
value of the land before and after the cut-
ting. Both the ornamental and utility val-
ue are part of the intrinsic value, and the
jury rejected any diminution on that basis.
Intrinsic value could have been awarded if
it had exceeded the fair market value of
the timber or was applied to trees that
were destroyed but had no market value as
timber. Duvall is not entitled to have pay-
ment for the trees plus the additional value
of the land with the trees growing on it.
Such an evaluation includes the potential
value of the timber and would constitute a
duplication of damage awards.

[18,19] The jury also heard evidence
and saw pictures of the condition of the
land after the logging operation. A wit-
ness described the condition of the land as
“having a great many piles of brush and
logs.” The presence of this debris left by
the cutting of the timber could have been
found to have diminished the value of the
land. The consideration of this evidence by
the jury was consistent with its instruction
not to consider the value of the cut timber.
When an injury to land is temporary, that
is, able to be remedied at reasonable ex-
pense, the proper measure of damages is
the cost of restoration to its condition im-
mediately preceding the injury. However,

815 SOUTH WESTERN REPORTER, 2d SERIES

in absence of proof that repair is actually
or economically feasible, the injury may be
deemed to be permanent. Rocha v. US.
Home/Homecraft Corp., 653 S.W.2d 53
(Tex.App.—San Antonio 1983, writ ref’d
nr.e.); Fort Worth & Denver City Ry. Co.
v. Muncy, 31 S.W.2d 491 (Tex.Civ.App.—
Amarillo 1930, writ ref'd n.r.e.); 28 TEx.
Jur3d Damages § 68 (1983). No such
proof was adduced at trial to show that
repair was actually or economically feasi-
ble, nor was the jury asked to make a
determination thereon. When the damage
is treated as being permanent, the measure
of damages is the decrease in the value of
the land. Kraft v. Langford, 565 S.W.2d
223 (Tex.1978).

The jury was also asked to determine
whether the Sadlers committed waste, and
the jury found that they had not. Waste
was defined for the jury as ‘“neglect, indif-
ference and/or failure to maintain which
has resulted in damage and/or injury to the
property, including dwelling structures,
lake, dam, spillway, road and/or any other
improvements thereon or to the land itself
between May 6, 1976 to October 5, 1982.”
This definition is directed specifically to
acts of the Sadlers, and thus, the jury was
not directed to acts of the timber company
even though by contract the Sadlers could
have required them to clean up after their
logging operations. This award can be
harmonized with the other jury findings by
attributing it to the debris left on the land
by the logging operation. We find this
award does not constitute a duplication of
damages. The point of error is overruled.

[201 The Sadlers next contend that the
trial court erred by providing a damage
recovery of $13,000 for the restoration of a
log cabin on the land. Stipulation 14 sets
the value of the cabin at $27,000 in 1976,
and at $5,000 in 1982, and states that the
cost of restoration to its original condition
would be $80,000.

[21] The failure of a cotenant in posses-
sion to properly protect the common prop-
erty amounts to an act of waste. Guffey v.
Stroud, 16 S.W.2d 527 (Tex.Comm’n App.
1929, opinion adopted). The term waste
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does not include ordinary depreciation of
property due to age and use.

{221 The judgment is apparently based
upon the answer to a jury question as to
whether a reasonably prudent person
would have restored the cabin. A cotenant
has the duty to protect the common proper-
ty and to preserve it, but he has no duty to
restore it to its original condition or to
some condition that may have existed prior
to his taking possession. The term restore
was not defined for the jury. The question
of whether a prudent person would have
restored the cabin does not authorize dam-
ages. The jury found that the Sadlers’
inaction did not constitute waste. This
point of error is sustained, and this damage
recovery will be deleted from the judg-
ment, along with the interest thereon.

[28,24]1 The Sadlers next contend that
the trial court erred by awarding attor-
ney’s fees for services rendered to remove
the cloud from Duvall’s title and also that
the court used an incorrect interest rate
when computing prejudgment interest on
the fees. In general, attorney’s fees are
not recoverable unless authorized either by
statute or by contract. New Amsterdam
Casualty Co. v. Texas Industries, Inc., 414
S.W.2d 914 (Tex.1967); Prudential Ins.
Co. of America v. Burke, 614 S.W.2d 847
(Tex.Civ.App.—Texarkana 1981), writ ref'd
n.r.e. per curiam, 621 SW.2d 596 (Tex.
1931). A cloud of title action does not fall
under any of the statutory authorities.
Tex.Civ.Prac. ¢ REM.CoDE ANN. § 38.001
(Vernon 1986).

{25,261 In Walker v. Ruggles, 540
S.W.2d 470, 476 (Tex.Civ.App.—Houston
[14th Dist.] 1976, no writ), overr. on other
grounds, A.H. Belo Corp. v. Sanders, 632
S.W.2d 145, 146 (Tex.1982), the court, while
reviewing an action involving both slander

1. Reaugh v. McCollum Expl’oratién Co., 139 Tex.
485, 163 S.W.2d 620 (1942),

2. Slander of title is defined as a false and mali-
cious statement made in disparagement of a
person’'s title to property which causes him spe-
cial damage. Hauglum v. Durst, 769 S.W.2d 646
(Tex.App.—Corpus Christi 1989, no writ). A
cloud on title exists when an outstanding claim
or encumbrance is shown which, on its face, if

on title and cloud on title, noted that the
Supreme Court had adopted RESTATEMENT
oF TorTs § 633 comment d (1988)! in set-
ting out the proper measure of damages in
slander of title cases.? The Houston court
decided that, as the Supreme Court had
expressly approved one part of the section,
it could legitimately extend that holding.
Accordingly, it applied Section 633(b) com-
ment 1, which provides that the expense of
litigation should be recoverable for an ac-
tion to “remove the cloud cast by the publi-
cation of disparaging matter upon the title
to chattels or intangible things or upon the
quality of land or other things.” The court
thereby adopted the position that attor-
ney’s fees were recoverable for actions
based upon slander of title and cloud on
title.

A version of this position was also taken,
for different reasons, in Donnelly v
Young, 471 SW.2d 888, 891 (Tex.Civ.
App.—Fort Worth 1971, writ ref'd n.r.e.).
The Fort Worth court stated, without refer-
ence to authority, that a cloud on title was
the natural result of a tortious act and held
that the expense of recovering the property
or averting the successful conversion there-
of should be recoverable.

Since that time, Walker has not been
cited with approval and has been roundly
criticized. The Corpus Christi court de-
clined to follow Walker in Ryan v. Mo-Mac
Properties, 644 SW.2d 791, 794 (Tex.
App—Corpus Christi 1982, writ ref'd
nr.e.). In Ryan, the court cited the under-
lying law on attorney’s fees and refused to
follow the Walker rationale and award at-
torney’s fees, noting that TEX.REvV.CIv.STAT.
ANN. art. 22263 did not include actions for
slander of title or to remove clouds from
title.

valid, would affect or impair the title ‘of the
owner of the property. - It is a suit for a specific
equitable remedy. Best Investments Co. v. Park-
hill, 429 SW.2d 531 (Tex.Civ.App.—Corpus
Christi 1968, writ dism’'d); see Ellis v. Waldrop,
656 S.W.2d 902 (Tex.1983).

3. Article 2226 is now contained in Tex.Civ.Prac. &
Rem.Cope ANN. § 38.001, et seq. (Vernon 1986).
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Other cases cited by the Sadlers in sup-
port of their position are not on point. In
American National Bank v. First Wis-
consin Mortgage Trust, 577 S.W.2d 312,
320 (Tex.Civ.App.—Beaumont 1979, writ
ref’d n.r.e.), the court declined to reach this
question because it was not adequately
presented for review. See also Veltmann
v. Damon, 696 S.W.2d 241, 247 (Tex.App.—
San Antonio), rev'd on other grounds, 701
S.W.2d 247 (Tex.1985) (citing Ryan v. Mo-
Mac Properties and American National
Bank v. First Wisconsin Mortgage Trust
for proposition that attorney’s fees are not
available on a slander of title action).

We hold that attorney’s fees are not
available for a cloud of title action. The
judgment will be reformed to delete this
recovery, along with the interest thereon.

[27] The Sadlers argue in their final
points that the prejudgment interest
awards were not properly computed. The
judgment provided for prejudgment inter-
est at the rate of 10% compounded daily on
all damage awards and 10% compounded
annually on costs. The current version of
Article 5069-1.05, § 6(g) provides that
“[t]he rate of prejudgment interest shall be
the same as the rate of postjudgment inter-
est at the time of judgment and shall be
computed as simple interest.” TexREv.CIv.
STAT.ANN. art. 5069-1.05, § 6(g) (Vernon
Supp.1991). Section 38(a) provides that
“judgments earn interest for the period
beginning on the day the judgment is ren-
dered and ending on the day the judgment
is satisfied. Interest shall be compounded
onnually” (emphasis added). Tex.REv.
Crv.STAT.ANN. art. 5069-1.05, § 3(a) (Vernon
Supp.1991).

The enabling legislation provides that Ar-
ticle 5069-1.05, § 6 applies only to actions
commenced on or after the effective date
of this Act. However, it also applies to “a
new trial or retrial following appeal of the
trial court’s judgment in an action com-
menced before the effective date of this
act.” Acts 1987, 70th Leg., 1st C.S,, ch. 3,
§ 3(a)(2), eff. Sept. 2, 1987. This case was
remanded in May of 1986, and the second
trial began in March of 1988. Accordingly,
the statute governs disposition of this
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point, and the judgment is reformed so that
prejudgment interest is compounded annu-
ally as provided under the statute.

The Sadlers paid one-fourth of the
stumpage value of the timber to Duvall
following the 1984 judgment. Based upon
our reformation of the judgment, that
claim was satisfied in full when payment
was made. The award for restoring the
cabin has also been eliminated, as have
attorney’s fees. All interest awards on
those recoveries are likewise deleted.

[28] The Sadlers next argue that the
credits provided by the judgment are ap-
plied erroneously. They contend that cred-
its should have been applied to the dam-
ages as of the date that they were actually
made rather than the date of this judg-
ment. We agree. The payment of $21,-
794.10 and the payment of $8,154.90 should
be applied to prejudgment interest as of
the date they were actually made, March
13, 1986. Although the latter amount was
paid for postjudgment interest, it would be
inequitable not to allow that to apply to
prejudgment interest because the date of
the commencement of postjudgment inter-
est has changed from the 1986 date to the
date of the 1990 judgment. The Sadlers
also complain about the beginning dates of
interest charged against the recovery set
forth in the judgment, contending that the
time for prejudgment interest should be
shortened because the litigation has been
so protracted. The times for the com-
mencement of prejudgment interest and
postjudgment interest are clearly estab-
lished by law and will not be altered by this
Court.

The judgment is reformed by reducing
the award of $50,000 for manufactured val-
ue of the timber harvest to the stumpage
value of the timber cut, being $21,535.80,
with 10% prejudgment interest per annum
compounded annually from December 31,
1977, with a credit of $21,560.76 on this
amount and accrued interest as of March
13, 1986; the damages of $13,000 for the
restoration of the cabin and interest there-
on are hereby reversed and rendered; the
award of attorney’s fees for $72,000 with
interest thereon is reversed and rendered;
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the Sadlers are credited with $8,154.90 pay-
ment toward any prejudgment interest ef-
fective on the date of payment, March 13,
1986. The remainder of the judgment is
hereby affirmed.
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The STATE of Texas, Appellant,

V.
Michael CUELLAR, Appellee.

Neo. 3-90-273-CR.

Court of Appeals of Texas,
Austin.

July 24, 1991.

State appealed from order entered in
the County Court at Law No. 2, Hays
County, Claude B. Lilly, J., quashing mo-
tion to revoke probation and discharging
defendant from probation. The Court of
Appeals, Onion, J. (Retired), held that: (1)
trial court’s order was appealable as order
arresting or modifying judgment, but (2)
trial court could have properly terminated
probation on its own motion based on fact

that defendant had satisfactorily completed -

one third or more of probationary period.

Affirmed.

1. Criminal Law &=1023(16), 1024(2)

Granting of motion to quash or dismiss
motion to revoke probation is not tanta-
mount to dismissal of indictment, informa-
tion, or complaint for appeal purposes;
thus, although State has right to appeal
order dismissing indictment, information,
or complaint, State has no right to appeal
order granting motion to quash revocation.
Vernon’s Ann.Texas C.C.P. art. 44.01(a)(1).

* Before John F. Onion, Jr., Presiding Judge (re-

2. Criminal Law &1024(2)

Since order terminating probation and
discharging defendant did not attempt to
dismiss underlying complaint and informa-
tion, State had no right to appeal from
order under statutory provision providing
for appeal by State from order dismissing
indictment, information, or complaint. Ver-
non’s Ann.Texas C.C.P. art. 44.01(a)(1).

3. Criminal Law ¢=1024(2)

Order terminating probation and dis-
charging defendant effectively arrested or
modified prior judgment in that it terminat-
ed probation earlier than stated in judg-
ment, and State had right to appeal from
order. Vernon’s Ann.Texas C.C.P. art. 44.-
01(a)?2).

4. Criminal Law &=982.8

Trial court may terminate probation
and discharge probationer on its own mo-
tion. Vernon’s Ann.Texas C.C.P. art. 42.-
12, § 23.

5. Criminal Law ¢=304(16)

In terminating probation and dis-
charging probationer on its own motion,
trial court may take judicial notice of its
own records and determine whether proba-
tioner has satisfactorily completed one
third or more of probationary period as
required by statute. Vernon’s Ann.Texas
C.C.P. art. 42,12, § 23.

6. Criminal Law &=982.8
Order terminating probation and dis-

charging defendant could be affirmed de-
spite State’s contention that it was based

..on erroneous claim that original complaint

and information had been defective, which
defendant was barred from raising; trial
court had statutory authority to discharge
defendant on its own motion since record
showed that he had satisfactorily complet-
ed one third or more of probationary peri-
od. Vernon’s Ann.Texas C.C.P. art. 42.12,
§ 23. :

Michael S. Wenk, Asst, Crim. Dist. Atty.,
San Marcos, for the State.

E. Ray Green, San Marcos, for appellee.

Before POWERS, JONES and ONION,*
JJ.

tired), Court of Criminal Appeals, sitting by as-
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MERRELL DOW PHARMACEUTICALS,
INC., Petitioner,

V.

Ernest HAVNER and Marilyn Havner on
Behalf of their minor child Kelly
HAVNER, Respondents.

No. 95-1036.
Supreme: Court of Texas.

Argued March 19, 1996,
Decided July 9, 1997.
Order Overruling Rehearing Nov. 13, 1997.

Parents of child who suffered from limb
reduction birth defect brought products lia-
bility action against manufacturer of pre-
seription drug (Bendectin) ingested by moth-
er during pregnancy. The 214th District
Court, Nueces County, Mike Westergren, J.,
entered judgment on jury verdict awarding
actual and exemplary damages to plaintiffs,
and manufacturer appealed. After panel ini-
tially reversed and rendered judgment, re-
hearing en banc was granted, and on rehear-
ing, the Corpus Christi Court of Appeals, 907
S.W.2d 535, affirmed as to actual damages,
and reversed and rendered as to punitive
damages. Application for writ of error was
granted, and the Supreme Court, Owen, J.,
held that: (1) properly designed and executed
epidemiological studies indicating that expo-
sure more than doubled risk of injury may be
part of evidence supporting finding of causa-
tion in toxic tort case; but (2) other factors
must be considered, and plaintiff must in
addition offer evidence excluding other possi-
ble causes of disease with reasonable certain-
ty; and (3) evidence was legally insufficient to
establish that child’s defect was caused by
exposure to drug..

Court of Appeals reversed, and judg-
ment rendered for defendant.

Gonzalez, J., concurred and filed opinion.

Spector, J., concurred and filed opinion.
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1. Appeal and Error ¢=930(3)

In determining whether there is no evi-
dence of probative force to support jury’s
finding, all record evidence must be consid-
ered in light most favorable to party in
whose favor verdict has been rendered, and
every reasonable inference deducible from
evidence is to be indulged in that party’s
favor.

2. Appeal and Error ¢=1001(3)

No evidence point of error will be sus-
tained when (1) there is complete absence of
evidence of a vital fact, (2) court is barred by
rules of law or of evidence from giving
weight to only evidence offered to prove a
vital fact, (3) evidence offered to prove a vital
fact is no more than da mere scintilla, or (4)
evidence conclusively establishes the opposite
of the vital fact.

3. Appeal and Error &=1001(3)

“More than a scintilla” of evidence exists
to support jury finding, and no evidence
point of error will be denied, when evidence
supporting finding, as-a whole, rises to level
that would enable reasonable and fair-mind-
ed people to differ in their conclusions.

See publication Words and Phrases

for other judicial constructions and def-
initions.

4. Appeal and Error ¢&=842(7)

Evidence &=570

Expert’s bare opinion testimony will not
suffice to support factual finding, and sub-
stance of testimony must be considered in
reviewing legal sufficiency of evidence.

5. Evidence ®546

Testimony of expert is generally opinion
testimony, and whether such testimony rises
to level of evidence is determined under
Rules of Evidence.

6. Evidence =546

While rule governing admission of ex-
pert testimony deals with admissibility of
evidence, it offers substantive guidelines in
determining if expert testimony is some evi-
dence of probative value. Rules of Civ.Evid.,
Rule 702.
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7. Evidence €555.2

Factors that should be considered in
looking beyond bare opinion of expert wit-
ness to determining whether expert’s seienti-
fic testimony is of some probative value in-
clude (1) extent to which theory has been or
can be tested, (2) extent to which technique
relies upon subjective interpretation of ex-
pert, (3) whether theory has been subjected
to peer review and publication, (4) tech-
nique’s potential rate of error, (5) whether
underlying theory or technique has been gen-
erally accepted as valid by relevant scientific
community, and (6) nonjudicial uses that
have been made of theory or technique.
Rules of Civ.Evid., Rule 702.

8. Evidence €=555.2

If foundational data underlying scientific
opinion testimony are unreliable, expert will
not be permitted. to base opinion on that
data, because any opinion drawn from that
data is likewise unreliable. Rules of Civ.
Evid., Rule 702.

9. Evidence €=555.2 _

Expert’s scientific testimony is unrelia-
ble, even when underlying data are sound, if
expert draws conclusions from that data
based on flawed methodology. Rules of Civ.
Evid., Rule 702.

10. Evidence ¢&=555.2

Flaw in expert witness’ reasoning from
data may render reliance on scientifie study
unceasonable, and render the inferences
drawn therefrom dubious; under that circum-
stance, expert’s scientific testimony is unreli-
able and, legally, no evidence. Rules of Civ.
Evid., Rule 702.

11. Evidence &=150

Properly designed and executed epide-
miological studies may be part of evidence
supporting finding of causation in toxic tort
case. S
12. Evidence ¢=150 .

Produets Liability ¢=15,-87.1

Epidemiological studies indicating that
exposure to a substance more than doubled
risk of injury may be part of evidence sup-
porting causation in toxic tort case; however,
other factors must be considered, and to

raise fact issue on causation, and thus to
survive legal sufficiency review, plaintiff
must show that he or she is similar to those
in studies, including proof of exposure to
same substance, that exposure or dose levels
were comparable to or greater than those in
studies, that exposure occurred tefore injury,
and that timing of onset of injury was consis-
tent with that experienced by those in study,
and also must offer evidence excluding other
possible causes of disease with reasonable
certainty.

13. Drugs and Narcotics €21

Evidence was legally insufficient to es-
tablish that child’s limb reduction birth de-
fect was caused by mother’s in vitro ingestion
of morning sickness drug (Berndectin); isolat-
ed epidemiological study finding statistically
significant association between exposure to
drug and limb reduction defect was not scien-
tifically reliable, in vivo and in vitro animal
studies could not support conclusion of causa-
tion in humans, and testimony of physician
that drug had caused defect, which was
based in part on testimony of other experts,
was opinion rather than science.

14. Evidence ¢=555.2

Publication and other peer review is sig-
nificant indicia of reliability of scientific evi-
dence when expert’s testimony is in area in
which peer review or publication would not
be uncommon, and while publication is not
prerequisite for scientific reliability in every
case, courts must be especially skeptical of
scientific evidence that has not been publish-
ed or subjected to peer review. Rules of
Civ.Evid., Rule 702. '

15. Evidence ¢=150
Products Liability ¢=82.1 '

Particularly where direct ¢3Xpérﬁihénta—

tion has not been conducted, it is important

that any conclusions about causation in toxic
tort case be reached only after association is
observed in epidemiological studies- among
different groups and association eontinues to
hold when effects of other variaoles are tak-
en into account.
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16. Evidence ¢=596(1)

Products Liability ¢=82.1

Legal system requires that claimants
prove their cases by a preponderance of the
evidence, and in keeping with that proposi-
tion, law should not be hasty to impose liabil-
ity in toxic tort cases when scientifically reli-
able evidence is unavailable.

17. Products Liability ¢=82.1

Testimony to the effect that substance
“could” or “can” cause disease or disorder is
not evidence that in reasonable probability it
does, as is required to support recovery in
toxic tort case.

John L. Hill, Austin, Russell W. Miller,
Dallas, James E. Essig, Kamela Bridges,
Houston, Robert L. Dickson, Hall R. Mar-
ston, George E. Berry, Santa Monica, CA,
Gene M. Williams, Beaumont, Rob L. Wiley,
Steven Goode, Austin, for Petitioner.

Guy H. Allison, Kevin W. Grillo, Corpus
Christi, Barry J. Nace, Washington, DC,
Roberrt C. Hilliard, Corpus Christi, Rebecca
E. Hamilton, Rockwall, John T. Flood, Cor-
pus Christi, for Respondents.

OWEN, Justice, delivered the opinion of
the Court in which PHILLIPS, Chief
Justice, and GONZALEZ, HECHT,
CORNYN, ENOCH and ABBOTT, Justices,
join. ) '

The issue in this case is whether there is
any evidence that the drug Bendectin caused
Kelly Havner to be born with a birth defect.
We hold that the evidence offered is legally
insufficient to establish causation. Accord-
ingly, we reverse the judgment of the court
of appeals. 907 S.W.2d 535.

I

Kelly Havner was born with a limb redue-
tion birth defect. The fingers on her right
hand were not formed. Kelly’s mother had
taken the prescription drug Bendectin in
1981 during her pregnancy to relieve nausea
and other symptoms associated with morning
sickness. Bendectin was - formulated by
Merrell Dow and its predecessors and mar-
keted in the United States from 1957 to
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1983. It was sold in other countries as well,
but was called Debendox in the British Com-
monwealth, Ireland, and Australia and Leno-
tan in West Germany. The Bendectin Mari-
lyn- Havner ingested had two components:
doxylamine succinate, which is an antihista-
mine, and pyridoxine hydrochloride, which is
vitamin B-6. Prior to 1977, Bendectin had
contained a third component, dicylomine hy-
drochloride, which is an anticholergenic.
Approximately thirty million women took
Bendectin in either the two- or three-ingre-
dient form. -

More than twenty years ago, questions
were raised about Bendectin and its possible
association with birth defects. The FDA in-
vestigated the concerns, but failed to con-
clude that Bendectin increased the risk of
birth defects. More than thirty studies on
Bendectin and birth defects have been con-
ducted and published in peer-reviewed scien-
tific and medical journals since questions
were first raised. None of these studies
concludes that children of women who took
Bendectin during pregnancy had an in-
creased risk of limb reduction birth defects.
Some of these studies affirmatively conclude
that there is no association between Bendec-
tin and birth defects and that Bendectin is a
safe drug. Although FDA approval of Ben-
dectin has never been revoked, Merrell Dow
withdrew the drug from the market in 1983,
a little over a year after Kelly Havner was
born.

" The Havners’ suit is based on theories of
negligence, defective design, and defective
marketing. It is one of thousands brought
against Merrell Dow and its predecessors for
the manufacture and distribution of Bendec-
tin. In virtually all the Bendectin litigation,
the central issue has been the scientific relia-
bility of the expert testimony offered to es-
tablish causation. Merrell Dow challenged
the Havners’ causation evidence at several
junctures in these proceedings. It filed a
motion for summary judgment, contending
that there is no scientifically reliable evi-
dence that Bendectin causes limb reduction
birth defects or that it caused Kelly Havner’s
birth defect. Before denying the motion, the
trial court held a hearing at which the scien-
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tific reliability of the Havners’ summary
judgment evidence was extensively aired.

Just before trial, the scientific reliability of
the Havners’ evidence was again raised by
Merrell Dow in motions in limine that sought
to exclude the testimony of certain of the
Havners’ experts and other causation evi-
dence. One of these motions requested that
testimony about causation be excluded until a
prima facie case had been established that
there was a statistically significant elevated
risk that a child would be born with limb
recluction birth: defects if the child’s mother
ingested Bendectin. Anether motion sought
to preclude the Havners’ witnesses from re-
lying on in vitro and in vivo animal studies.
Other motions sought to exclude entirely the
testimony of three of the Havners’ causation
witnesses. The issues were fully briefed,
and after a lengthy hearing, the trial court
denied each of the motions.-

A Dbifurcated jury trial ensued. In the
liahility phase, the Havners called five ex-
perts- on the causation -question. Merrell
Dow objected to the admission of some, but
not all, of this evidence. Merrell Dow also
unsueeessfully moved for a directed verdict
on the issue of causation at the close of the
Havners’ evidence. As can be seen from the
record, the question of scientific reliability
was raised repeatedly. i

At the conclusion of the liability phase, the
jury found in favor of the Havners and
awarded $3.75 million. In the punitive dam-
ages stage, the jury awarded $30 million, but
that amount was reduced by the trial court to
$15 million pursuant to former Tex. Civ.
Prac. & REm.Cope § 41.007. Merrell Dow
appealed.

The panel of the court of appeals that
originally heard the case reversed and ren-
dered judgment that the Havners take noth-
ing, holding that the evidence of causation
was legally insufficient.. ‘907 S.W.2d at 548.
The panel concluded ‘that “[t]he’ Havners
have failed to bring forward anything more
than suspicion on the essential element of
causation.” Id. On rehearing en bane, a
divided court disagreed. It affirmed the trial
court’s -award of actual damages, but re-
versed and rendered the award of punitive

damages. Id. at 564. We granted Merrell
Dow’s application for writ of errcr.

Merrell Dow challenges the legal sufficien-
cy of the Havners' causation evidence and
the admissibility of some of that avidence and
further contends that its due process rights
under the United States Constitution and its
due course rights under the Texas Constitu-
tion were denied. Because of our disposition
of this case, we reach only the no evidence
point of error.

I

All the expert witnesses on causation have
appeared in other cases in which Bendectin
was claimed to have caused limb reduction
birth defeets. . The Sixth Circuit. commented
that the Bendectin suits are “variations on a
theme, somewhat like an orchestra which
travels to different music halls, substituting
musicians from time to time bus playing es-
sentially the same repertoire.” Turpin v.
Merrell Dow Pharms., Inc, 959 F.2d 1349,
1351 (6th Cir.1992).

The federal .courts have dealt extensively
with Bendectin litigation. To dste, no plain-
tiff has ultimately prevailed in federal court.
The evidence in those cases has been similar
to that offered by the Havners. The federal
decisions have discussed the substance of the
evidence in detail, and often tke .testimony
under scrutiny included that of Drs. Palmer,
Newman, Glasser, Gross, and Swan, the Hav-
ners’ witnesses. These decisions are not
binding on our Court, but they do provide
extensive consideration of the scientific relia-
bility of the causation evidence.

Some federal courts have concluded that
the expert evidence of causation is legally
insufficient. See Elkins v. Richardson—Mer-
rell, Inc., 8 F.3d 1068 (6th Cir.1993); Turpin,
959 F.2d 1349; Brock v. Merrell Dow
Pharms., Inc., 874 F.2d 307 (5th Cir.), modi-
fied on reh'g, 884 F.2d.166 . (5th Cir.1989);
Richardson v. Rickardson-Merrell, Inc., 857
F.2d 823 (D.C.Cir.1988); LeBlarc v. Merrell
Dow Pharms., Inc., 932 F.Supp. 782 (E.D.La.
1996); Hull v. Merrell Dow Pharms., Inc.,
700 F.Supp. 28 (S.D.Fla.1988); Monahan v.
Mervell-National Labs., No. 83-3108-WD,
1987 WL 90269 (D.Mass. Dec.18, 1987).
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Other federal courts have found the expert
evidence to be inadmissible. See Raynor v.
Merrell Pharms., Inc, 104 F.3d 1371
(D.C.Cir.1997); Daubert v. Merrell Dow
Pharms., Inc, 43 F.3d 1311 (9th Cir.) (on
remand), cert. denied, — U.S. ——, 116
S.Ct. 189, 133 L.Ed.2d 126 (1995); Ealy v.
Richardson—-Merrell, Inc., 897 ¥.2d 1159
(D.C.Cir.1990); Lynch v. Merrell-National
Labs., 830 F.2d 1190 (1st Cir.1987); DeLuca
v. Merrell Dow Pharms., Inc., 791 F.Supp.
1042 (D.N.J.1992), aff’d, 6 F.3d 778 (3d Cir.
1993); Lee v. Richardson—-Merrell, Inc., T72
F.Supp. 1027 (W.D.Tenn.1991), affd, 961
F.2d 1577 (6th Cir.1992); Cadarian v. Mer-
rell Dow Pharms., Inc, 745 F.Supp. 409
(E.D.Mich.1989); Ambrosini v. Richardson~—
Merrell, Inc., No. 86-278, 1989 WL 298429
(D.D.C. June 30, 1989), aff’'d, 946 F.2d 1563
(D.C.Cir.1991); Will ». Richardson-Merrell,
Inc., 647 F.Supp. 544 (S5.D.Ga.1986).

One federal cireuit court initially found the
expert testimony admissible and reversed a
summary judgment for Merrell Dow. Delu-
ca v. Merrell Dow Pharms., Inc., 911 F.2d
941, 952-59 (3d Cir.1990). However, on re-
mand the trial court once again found the
evidence inadmissible and, after entering ex-
tensive findings of fact and conclusions of
law, granted summary judgment for Merrell
Dow. The Third Cireuit affirmed that judg-
ment with an unpublished opinion. DeLuca
v. Merrell Dow Pharms., Inc, 791 F.Supp.
1042 (D.N.J.1992), aff'd, 6 F.3d 778 (3d Cir.
1993). '

A few federal district courts have denied
summary judgment for Merrell Dow on the
basis that the evidence raised a fact question.
Longmore v. Merrell Dow Pharms., Inc., 737
F.Supp. 1117 (D.Idaho 1990); In re Bendec-
tin Prods. Liab. Litig, 732 F.Supp. 744
(B.D.Mich.1990); Hagen v. Richardson~Mer-
rell, Inc., 697 F.Supp. 334 (N.D.I11.1988); see
also Lanzilotti v. Merrell Dow Pharms., Inc.,
No. 82-0183, 1986 WL 7832 (E.D.Pa. July 10,
1986) (denying motion for directed verdict).

Decisions in which Merrell Dow obtained a
jury verdict in its favor include Wilson v.
Merrell Dow Pharmaceuticals, Inc., 893 F.2d
1149 (10th Cir.1990), and In re Bendectin
Litigation, 857 F.2d 290 (6th Cir.1988).
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However, a state trial court recently en-
tered judgment on a jury verdict against
Merrell Dow that included a finding of fraud.
In a written opinion, the court was highly
critical of the evidence offered by Merrell
Dow, concluding that there was ample evi-
dence Merrell Dow had made misrepresenta-
tions to the FDA, including misrepresenta-
tions about its animal studies on Bendectin.
Blum v.. Merrell Dow Pharm., Inc., No. 1027
(Pa.Ct.C.P. Dec. 13, 1996) (appeal pending).

At least one state court has granted sum-
mary disposition for Merrell Dow on the
basis that the expert testimony of Drs. New-
man, Palmer, and Swan was inadmissible.
DePyper v. Navarro, No. 83-303467-NM,
1995 WL 788828 (Mich.Cir.Ct. Nov.27, 1995)
(holding plaintiffs’ experts’ testimony inad-
missible under the Dawis/Frye rule and ren-
dering judgment for Merrell Dow).

The only appellate decision we have found,
state or federal, that has upheld a verdict in
favor of a plaintiff in a Bendectin case is
from the court of appeals for the District of
Columbia in Oxendine v. Merrell Dow Phar-
maceuticals, Inc., 506 A.2d 1100 (D.C.1986)
(reversing judgment notwithstanding the
verdict and remanding for reinstatement of
compensatory damages and determination of
punitive damages). However, the subse-
quent history of that case.is somewhat ex-
traordinary. Upon remand to the trial court,
instead of following the court of appeals’
directive, the trial court granted Merrell
Dow’s motion for new trial and vacated the
judgment. Another appeal ensued, and the
case was remanded with instructions that a
judgment be entered on the verdict. Oxen-
dine v. Merrell Dow Pharmaceuticals, Inc.,
563 A.2d 330, 331, 338 (D.C.1989). Judgment
was entered. Yet another appeal was taken,
but the appeal was dismissed for lack of
finality because the question of punitive dam-
ages remained to be tried. Merrell Dow
Pharms., Inc. v. Oxendine, 593 A.2d 1023
(D.C.1991). Following remand, judgment
was entered, but Merrell Dow sought relief

“from the judgment in light of post-trial devel-

opments including epidemiological studies
that were not completed at the time of trial.
Merrell Dow also relied on appellate deci-
sions decided on the heels of the first appel-
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late decision in Oxendine that had concluded
that there was no scientifically reliable evi-
dence of causation in the Bendectin cases.
The trial court declined to set aside the
judgment. Merrell Dow Pharms., Inc. .
Oxendine, 649 A.2d 825, 827 (D.C.1994). The
fourth appeal ensued, and the appellate court
remanded the case to the trial court for a
determination of whether Merrell Dow could
demonstrate “that the newly discovered evi-
dence ‘would probably produce a different
verdict if & new trial were granted.”” Id. at
832. On remand, the trial court extensively
reviewed the evidence, including the testimo-
ny or affidavits of Drs. Newman, Swan,
Palmer, Gross, and Glasser, and granted re-
lief from the verdict, rendering judgment for
Merrell Dow. Oxendine v. Merrell Dow
Pharms., Inc., No. 82-1245, 1996 WL 680992
(D.C.Super.Ct. Oct. 24, 1996) (appeal pend-
ing). ‘

Thus, we are not the first court to wrestle
with the issues presented by the Bendectin
litigation.

11T '

As in most of the Bendectin cases, the
central issue before us is not whether the
plaintiffs’ witnesses possessed adequate cre-
dentials, skills, or experience to testify about
causation. The only witness whose qualifica-
tions have been challenged is Dr. Palmer,
whose experience in identifying the cause of
birth defects is questioned by Merrell Dow.
Cf. United Blood Servs. v. Longoria, 938
S.W.2d 29, 30-31 (Tex.1997); Broders wv.
Heise, 924 SW.2d 148, 151-54 (Tex.1996).
Indeed, the Havners’ causation witnesses, in-
cluding Dr. Palmer, testified in a case that
reached the United States Supreme Court,
and that Court deemed their credentials “im-
pressive.” Daubert v. Merrell Dow Pharms.,
Ine, 509 U.S. 579, 583 & n. 2, 113 S.Ct. 2786,
2792 & n. 2, 125 LLEd.Zd 469 (1993).  The
issue before us, as in most of the previously
cited Bendectin cases, is whether the Hav-
ners’ evidence is scientifically reliable and
thus some evidence to support the judgment
in their favor. ‘

[1-3] In determining whether there is no
evidence of probative force to support a
jury’s finding, all the record evidence must

be considered in the light most favorable to
the party in whose favor the verdict has been
rendered, and every reasonable ‘nference de-
ducible from the evidence is to be indulged in
that party’s favor. Harbin v. Seale, 461
S.W.2d 591, 592 (Tex:1970). A no evidence
point will be sustained when (¢) there is a
complete absence of evidence of a vital fact,
(b) the court is barred by rules of law or of
evidence from giving weight to the only evi-
dence offered to prove a vital fact, (¢) the
evidence offered to prove a vital fact is no
‘more than a mere scintilla, or (d) the evi-
dence conclusively establishes the opposite of
the vital fact. Robert W. Calvert, “No Evi-
dence” and “Insufficient Evidence” Points of
Error, 38 Tex. L.REv. 361, 362-63 (1960).
More than a scintilla of evidence exists when
the evidence supporting the finding, as a
whole, “‘risés to a level that would enable
reasonable and fair-minded people to differ
in their conclusions.”” Burroughs Wellcome
Co. v. Crye, 907 SW.2d 497, 4¢9 (Tex.1995)
(quoting Transportation Ins. Co. v. Moriel,
879 S.W.2d 10, 25 (Tex.1994)).

[4] Several of the Havners’ experts testi-
fied that Bendectin can cause lirab reduction
birth defects. Dr. Palmer testified that, to a
reasonable degree of medical certainty, Kelly
Havner’s birth defect was caused by the
Bendectin her mother ingested during preg-
nancy. We have held, however, that an ex-
pert’s bare opinion will not suffice. See Bur-
roughs Wellcome, 907 SW.2d at 499-500;
Schaefer v. Texas Employers’ Ins. Ass’n, 612
S.W.2d 199, 202-04 (Tex.1980). The sub-
stance of the testimony must be considered.
Burroughs Wellcome, 907 S.W.2d at 499-500;
Schaefer, 612 S.W.2d at 202.

In Schaefer, a workers’ compensation case,
the plaintiff suffered from atypical tuberculo-
sis, some strains of which were carried by
fowl. An expert testified that based on rea-
sonable - medical - probability; the :plaintiff’s
disease resulted from his: employment as a
plumber in . which. - he was exposed to .soil
contaminated with: the feces of birds. Schae-
fer, 612 SW.2d at 202. Nevertheless, this
Court looked at the testimony in its entirety,
noting that to accept the expert's opinion as
some evidence “simply because he used the
magic words” would effectively remove the
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jurisdiction of the appellate courts to deter-
mine the legal sufficiency of the evidence in
any case requiring expert testimony. - Id. at
202-05. . After considering the record in
Schaefer, this Court held that there was no
evidence of causation because despite the
“magic language” used, the expert testimony
was not based on reasonable medical proba-
bility but instead relied on possibility, specu-
lation, and surmise. .Id. at 204-05.

Other courts have likewise recognized. that
it is not so simply because “an expert says it
is s0.” Viterbo v. Dow Chem. Co.; 826 F.2d
420, 421 (5th Cir.1987). When the expert
“br[ings] to court little more than his creden-
tials and a subjective opinion,” this is not
evidence that would support a judgment. Id.
at 421-22.. The Fifth Circuit in Viterbo af-
firmed a summary judgment and the exclu-
sion of expert testimony that was unreliable,
holding that “[ilf an opinion is fundamentally
unsupported, then it offers no expert assis-
tance to the jury.”. Id. at 422; see also
Rosen v. Ciba—Geigy Corp., 78 F.3d 316, 319
(7th Cir.) (“[Aln expert who supplies nothing
but a bottom line supplies nothing of value to
the judicial process.”), cert. denied, — U.S.
—, 117 S.Ct. 73, 136 L.Ed.2d 33 (1996);
Turpin v. Merrell Dow Pharms., Inc., 959
F.2d 13849, 1360 (6th Cir.1992) (holding evi-
dence legally insufficient in Bendectin case
when no understandable scientific basis was
stated).

It could be argued that looking beyond the
testimony to determine the reliability of sci-
entific evidence is incompatible with our no
evidence standard of review. If a reviewing
court is to consider the evidence in the light
most favorable to the verdict, the argument
runs, a court should not look beyond the
expert’s testimony to determine if it is reli-
able. But such an argument is too simplistic.
It reduces the no evidence standard of re-
view to a meaningless exercise of looking to
see only what words appear in the transcript
of the testimony, not whether there is in fact
some evidence. We have rejected such an
approach. - See Schaefer, 612 S.W.2d at 205;

1. Rule 702 provides: o
If scientific, technical, or other specialized
knowledge will assist the trier of fact to under-
stand the evidence or to determine a fact in
issue, a witness qualified as an expert by
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see also Burroughs Wellcome, 907 SW.2d at
499-500.

[5,61 Justice Gonzalez, in writing for the
Court, gave rather colorful examples of unre-
liable scientific evidence in E.I. du Pont de
Nemours & Co. v. Robinson, 923 S.W.2d 549,
558 (Tex.1995), when he said that even an
expert with a degree should not be able to
testify that the world is flat, that the moon is
made of green cheese, or that the Earth is
the center of the solar system. If for some
reason such testimony were admitted in a
trial without objection, would a reviewing
court be obliged to accept it as some evi-
dence? The answer is no. In concluding
that this testimony is scientifically unreliable
and therefore no evidence, however, a court
necessarily looks beyond what the expert
said. Reliability is determined by looking at
numerous factors including those set forth in
Robinson and Daubert. The testimony of an
expert is ~generally opinion testimony.
Whether it rises to the level of evidence is
determined under our rules of evidence, in-
cluding Rule 702, which requires courts to
determine if the opinion testimony will assist
the jury in deciding a fact issue! While
Rule 702 deals with the admissibility of evi-
dence, it offers substantive guidelines in de-
termining if the expert testimony is some
evidence of probative value.

Similarly, to say that the expert’s testimo-
ny is some evidence under our standard of
review simply because the expert testified
that the underlying technique or methodolo-
gy supporting his or her opinion is generally
accepted by the scientific community is put-
ting the cart before the horse. As we said in
Robinson, an expert’s bald assurance of va-
lidity is not enough. 923 SW.2d at 559
(quoting Daubert v. Merrell Dow Pharms.,
Inc, 43 F.3d 1311, 1316 (9th Cir.) (on re-
mand) (holding that expert’s assertion of va-
lidity is not enough; there must be objective,
independent validation of the expert’s meth-
odology), cert. denied, — U.S. —, 116
S.Ct. 189, 133 L.Ed.2d 126 (1995)).

knowledge, skill, experience, training, or edu-
cation, may testify in the form of an opinion or
otherwise.

TexR. Cwv. Evip. 702.
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The view that courts should not look be-
yond an averment by the expert that the
data underlying his or her opinion are the
type of data on which experts reasonably
rely has likewise been rejected by other
courts. The underlying data should be inde-
pendently evaluated in determining if the
opinion itself is reliable. See, e.g., In re
Paoli R.R. Yard PCB Litig, 35 F.3d 717,
747-48 (3d Cir.1994); " Richardson v. Rich-
ardson-Merrell, Inc, 857 F.2d 823, 829
(D.C.Cir.1988); In re Agent Orange Liab.
Litig., 611 F.Supp. 1223, 1245 (E.D.N.Y.
1985), affd, 818 F.2d 187 (2d Cir.1987). In
the wake of the Supreme Court’s decision in
Daubert, the Third Circuit overruled its prior
holding in DeLuca v. Merrell Dow Pharma-
ceuticals, Inc., 911 F.2d 941, 952 (3d Cir.
1990), that an expert’s averment that his or
her testimony is based on the type of data on
which experts reasonably rely is generally
enough to survive a Federal Rule of Evi-
dence 703 inquiry. In re Paoli, 35 ¥.3d at
747-48. The Third Circuit was persuaded by
Judge Weinstein’s opinion in In re Agent
Orange: “‘If the underlying data are so lack-
ing in probative force and reliability that no
reasonable expert could base an opinion on
them, an opinion which rests entirely upon
them must be excluded.”” Id. at 748 (quot-
ing In re Agent Orange, 611 F.Supp. at
1245). If the expert’s scientific testimony is
not reliable, it is not evidence. The thresh-
old determination of reliability does not run
.afoul of our no evidence standard of review.

Indeed, the United States Supreme Court
would agree that a determination of scientific
reliability is appropriate in reviewing the le-
gal sufficiency of evidence. While admissibil-
ity rather than sufficiency was the focus of
the Supreme Court’s decision in Daubert,
that Court explained that when “wholesale
exclusion” is inappropriate and the evidence
is admitted, a review of its sufficiency is not
foreclosed: ‘

[Iln the event the trial court concludes that
the scintilla of evidence presented support-
ing a position is insufficient to allow a
reasonable juror to conclude that the posi-
tion more likely than not is true, the court

remains free to direct a judgment ... and

likewise to grant summary judgment.
509 U.S. at 595, 118 S.Ct. at 2798.

The Court cited two Bendectin decisions in
support of this statement, Turpin, 959 F.2d
1349, and Brock v. Merrell Dow Pharmaceu-
ticals, Inc., 874 F.2d 307 (5th Cir.), modified
on rehyg, 884 F.2d 166 (5th Cir.1989). In
Turpin, the Sixth Circuit held that the scien-
tific evidence, viewed in the light most favor-
able to the plaintiffs, was not sufficient to
allow a jury to find that it was more probable
than not that the defendant caused the inju-
ry. Turpin, 959 ¥F.2d at 1350. In Brock, the

‘Fifth Circuit reversed a judgment entered on

a jury verdict because the evidence of causa-
tion was legally insufficient. Brock, 874 F.2d
at 315; see also Raynor v."Mervell Pharms.
Inc, 104 F.3d 1371, 1376 (D.C.Cir.1997) (af-
firming judgment notwithstanding the ver-
dict and noting that even if expert testimony
were admissible under Daubert, it was “un-
likely” that a jury could reasonably find it
stfficient to show causation).

As already discussed, a number of other
decisions in the Bendectin litigation have
held that the causation evidence was legally
insufficient, sometimes setting aside a jury
verdict and in other cases granting summary
judgment or a directed verdict. See supra at
709. The decision in Richardson-Merrell
said in no uncertain terms that the trial court
did not err in granting judgment notwith-
standing the verdict because “[wlhether an
expert’s opinion has an adequate basis” is an
issue “falling  within the province of the
court.” 857 F.2d at 833.

There are many decisions outside the Ben-
dectin litigation that have examinad the relia-
bility of scientific evidence in a review of the
legal sufficiency of the evidence. See, e.g,
Conde v. Velsicol Chem. Corp., 24 F.3d 809,
813 (6th Cir.1994) (stating that even if evi-
dence is admissible under Daubert, it can
still be legally insufficient to withstand sum-
mary judgment); Wade-Greaux ». Whitehall
Labs., Inic., 874 F.Supp. 1441, 1485-86 (D.Vi.)
(granting summary judgment in toxic tort
case when evidence of causation was insuffi-
cient to’'sustain a jury verdict), a/fd, 46 F.3d
1120-(3d Cir.1994); see also Vadala v. Tele-
dyne Indus., Inc., 44 F.3d 36, 39 (1st Cir.
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1995) (noting that even if expert testimony
about cause of plane crash were admitted, it
would not be sufficient to permit a jury to
find in plaintiffs’ favor); In re Paoli, 35 F.3d
at 750 n. 21 (“{IIf the scintilla of evidence
presented is insufficient to allow a reasonable
juror to conclude that the position more like-
ly than not is true, the court remains free to
direct a judgment ... [or] to grant summary
judgment.”); ¢f In re Joint Eastern &
Southern Dist. Asbestos Litig., 52 F.3d 1124,
1131-37 (2d Cir.1995) (finding evidence. of
causation in asbestos case legally sufficient
and reversing trial court’s judgment notwith-
standing the verdict); Gruca v. Alpha Thera-
peutic Corp., 51 F.3d 638, 643 (7th Cir.1995)
(holding that trial court abdicated its respon-
sibility by refusing to rule on admissibility
and by instructing a verdict for the defen-
dant in a blood bank case; assuming admissi-
bility of the evidence, it would be legally
sufficient). But see Joiner v. General Elec.
Co., 78 F.3d 524, 534 (11th Cir.1996) (Birch,
J., concurring) (stating that the sufficiency
and weight of evidence are beyond the scope
of a Daubert analysis), cert. granted, — U.S.
——, 117 S.Ct. 1243, 137 L.Ed.2d 325 (1997).

[71 In Robinson, we set forth some of the
factors that courts should consider in looking
beyond the bare opinion of the expert.
Those factors include:

(1) the extent to which the theory has
been or ean be tested;

(2) the extent to which the technique relies
upon the subjective interpretation of
the expert;

(8) whether the theory has been subjected
to peer review and publication;

(4) the technique’s potential rate of error;

(5) whether the underlying theory or tech-
nique has been generally accepted as
valid by the relevant scientific commu-
nity; and '

(6) the non—judiéial uses that have been
made of the theory or technique.

See Robinson, 923 S'W.2d at 557. The issue
in Robinson was. admissibility .of evidence,
but as we have explained the same factors
may be applied in a no evidence review of
scientific evidence.
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" [8-10] If the foundational data underly-
ing opinion testimony are unreliable, an ex-
pert will not be permitted to base an opinion
on that data because any opinion drawn from
that data is likewise unreliable. Further, an
expert’s testimony is unreliable even when
the underlying data are sound if the expert
draws conclusions from that data based on
flawed methodology. A flaw in the expert’s
reasoning from the data may render reliance
on a study unreasonable and render the in-
ferences drawn therefrom dubious. Under
that circumstance, the expert’s scientific tes-

‘timony is unreliable and, legally, no evidence.

We next consider some of the difficult
issues surrounding proof of causation in a
toxic tort case such as this.

v

The Havners do not contend that all limb
reduction birth defects are caused by Ben-
dectin or that Bendectin always causes limb
reduction birth defects even when taken at
the critical time of limb development. Ex-
perts for the Havners and Merrell Dow
agreed that some limb reduction defects are
genetic. These experts also agreed that the
cause of a large percentage of limb reduction
birth defects is unknown. Given these undis-
puted faets, what must a plaintiff establish to
raise a fact issue on whether Bendectin
caused an individual's birth defect? The
question of causation in cases like this one
has engendered considerable debate. Courts
that have addressed the issue have not al-
ways agreed, and commentators have ex-
pressed widely divergent views on the quan-
tum and quality of evidence necessary to
sustain a recovery.

Sometimes, causation in toxic tort cases is
discussed in terms of general and specific
causation. See, e.g., Raynor v. Merrell
Pharms., Inc., 104 F.3d 1371, 1376 (D.C.Cir.
1997); Joseph Sanders, From Science to Evi-
dence: The Testimony on Causation in the
Bendectin Cases, 46 Stan. L.ReEv. 1, 14
(1993). General causation is whether a sub-
stance is capable of causing a particular inju-
ry or condition in the general population,
while. specific causation is whether a sub-
stance caused a particular individual’s injury.
In some cases, controlled scientific experi-
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ments can be carried out to determine if a
substance is capable of causing a particular
injury or condition, and there will be objec-
tive criteria by which it can be determined
with reasonable certainty that a particular
individual’s injury was caused by exposure to
a given substance. However, in many toxic
tort, cases, direct experimentation cannot be
done, and there will be no reliable evidence
of specific causation.

In the absence of direct, scientifically reli-
able proof of causation, claimants’ may at-
tempt to demonstrate that exposure to the
substance at issue increases the risk of their
particular injury. The finder of fact is asked
to infer that because the risk is demonstrably
greater in the general population due to ex-
posure to the substance, the claimant’s injury
was more likely than not caused by -that
substance.  Such a theory concedes that sci-
ence cannot tell us what caused a particular
plaintiff’s -injury. It is based on a policy
determination that when the incidence of a
disease or injury is sufficiently elevated due
to exposure to a substance, someone who was
exposed to that substance and exhibits the
disease or injury can raise a fact question on
causation. See generally Daubert v. Merrell
Dow Pharms., Inc., 43 F.3d 1311, 1320 n: 13
(9th Cir.) (on remand), cert. denied, — U.S:
-, 116 S.Ct. 189, 133 L.Ed.2d 126 (1995).
The Havners rely to a considerable extent on
epidemiological studies for proof of general
causation. Accordingly, we consider the use
of epidemiological studies and the “more like-
ly than not” burden of proof.

A

Epidemiological studies examine existing
populations to attempt to determine if there
is an association between a disease or condi-
tion and a factor suspected of causing that
disease or condition. - See, e.g., Bert -Black &
David E. Lilienfeld, Epidemiologic: Proof. in
Toxic Tort Litigation, 52 ForpHAM L.REV.
732, 750 (1984). However, witnesses for the
Havners and commentators in this area uni-
forraly acknowledge that epidemiologieal
studies cannot establish that a given individu-
al contracted a disease or condition due to
exposure to a particular drug or agent. See,
e.g., Michael Dore, A Commentary on the

Use of Epidemiological Evidence in Demon-
strating Cause-In—Fact, 7 Harv. ENvIL. L.
REv. 429, 431-35 (1983); Steve Gold, Causa-
tion n Toxic Torts: Burdens of Proof, Stan-
dards of Persuasion, and Statistical Evi-
dence, 96 YaLe L.J. 376, 380 (1986). Dr.
Glasser, a witness for the Havners, gave as
an example a study designed to see if a given
drug causes rashes. Even though a study
may show that ten people who took the drug
exhibited a rash, while rashes zppeared on
only three people who did not take the drug,
Dr. Glasser explained that the study cannot
tell us which of the exposed ten got the rash
because of the drug.. We know that things
other than the drug cause rashes.

Recognizing that epidemiological - studies
cannot establish the actual cause of an indi-
vidual’s injury or condition, a difficult ques-
tion for the courts is how a plaintiff faced
with this conundrum can raise a fact issue on
causation and meet the “more likely than
not” burden of proof. Generally, more re-
cent decisions have been willing w0 recognize
that -epidemiological studies showing an in-
creased risk may support a recovery. Judge
Weinstein, whose decision in the Agent
Orange litigation has been widely discussed
and followed, has observed that courts have
been divided between' the “sirong” and
“weak” versions of the preponderance rule.
In re “Agent Orange” Prod. Liak. Litig., 611
F.Supp. 1223, 1261 (E.D.N.Y.1985) (citing
David Rosenberg, The Causal Connection in
Mass Exposure Cases: A “Public Law” Vi-
sion of the Tort System, 97 Harv. L.REV. 851,
857 (1984)). The “strong” version requires a
plaintiff to offer both epidemiclogical evi-
dence that the probability of czusation ex-
ceeds fifty percent in the exposed population
and “particularistie” proof that the substance
harmed the individual. The “weak” version
allows verdicts to be based solely .on. statisti-
cal evidence. 'Rosenberg,.supm, 97 Harv. L.
REv. at 857-58. Judge Weinstein concluded
that the plaintiffs in Agent Orange were re-
quired to offer evidence that causation was
“more than 50 percent probable,” 611
F.Supp. at 1262, and that the p.aintiffs’ ex-
perts were required to “rule out the myriad
other possible causes of the veterans’ afflic-
tions,” id. at 1263.
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Other courts have likewise found that the
requirement of a more than 50% probability
means that epidemiological evidence must
show that the risk of an injury or condition in
the exposed population was more than double
the risk in the unexposed or control popula-
tion. See, e.g, Daubert, 43 F.3d at 1320
(requiring Bendectin plaintiffs to show that
mothers’ ingestion of the drug more than
doubled the likelihood of birth defects); De-
Luca v. Merrell Dow Pharms., Inc., 911 F.2d
941, 958 (3d Cir.1990) (requiring that Ben-
dectin plaintiffs establish relative risk of limb
reduction defects arising from epidemiologi-
cal data of at least 2.0, which equates to more
than a doubling of the risk); Hall v. Baxter
Healthcare Corp., 947 F.Supp. 1387, 1403
(D.0r.1996) (requiring breast-implant plain-
tiffs to demonstrate that exposure to breast
implants more than doubled the risk of their
alleged injuries, which, in epidemiological
terms, requires a relative risk of more than
2.0); Manko v. United States, 636 F.Supp:
1419, 1434 (W.D.Mo0.1986) (stating that a rel-
ative risk of 2.0 in an epidemiological study
means that the disease more likely than not
was caused by the event), affd in relevant
part, 830 F.2d 831 (8th Cir.1987); Marder v.
G.D. Searle & Co., 630 F.Supp. 1087, 1092
(D.Md.1986) (stating that in TUD litigation, a
showing of causation by a preponderance of
the evidence, in epidemiological terms, re-
quires a relative risk of at least 2.0), aff’d,
814 F.2d 655 (4th Cir.1987); Cook v. United
States, 545 F.Supp. 306, 308 (N.D.Cal.1982)
(stating that in vaccine case, when relative
risk is greater than 2.0, there is a greater
than 50% chance that the injury was caused
by the vaccine).

Some courts have reached a contrary con-
clusion, holding that epidemiological evidence
showing something less than a doubling of
the risk may support a jury’s finding of
causation: In In re Joint Eastern & South-
ern District Asbestos Litigation, 52 F.3d
1124, 1134 (2d Cir.1995), the Second Circuit
observed that the district court cited no au-
thority for the “bold” “assertion that stan-
dardized mortality ratios of 1.5 are statisti-
cally insignificant and cannot be relied upon
by a jury. The circuit court held that it was
far preferable to instruct the jury on statisti-
cal significance and to let the jury decide
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whether studies over the 1.0 mark have any
significance. Id.; see also Allen v. United
States, 588 F.Supp. 247, 418-19 (D.Utah
1984) (explicitly rejecting the greater than
50% standard of causation in connection with
statistical evidence), rev'd on other grounds,
816 F.2d 1417 (10th Cir.1987); Grassis v.
Johns-Manville Corp., 248 N.J.Super. 446,
591 A.2d 671, 674-76 (App.Div.1991) (holding
that trial court erred in precluding opinion
testimony based on epidemiological studies
showing relative risks of less than 2.0).

The “doubling of the risk” issue in toxic
tort cases has provided fertile ground for the
scholarly plow. Those who advocate that
something short of a doubling of the risk is
adequate to support liability or who advocate
that some type of proportionate liability
should be imposed include Daniel A. Farber,
Toxic Causation, 71 MinN. L.Rev. 1219,
1237-51 (1987); Gold, supra, 96 YALE L.J. at
395-401; Khristine L. Hall & Ellen K. Sil-
bergeld, Reappraising Epidemiology: A Re-
sponse to Mr. Dore, 7 HArv. EnvTL. L.REV.
441, 445-46 (1983); Rosenberg, supra, 97
Harv. L.REV. at 8569-60; see also 2 AMERICAN
Law INsT, ENTERPRISE RESPONSIBILITY FOR
PersoNaL INJURY 369-75 (1991) (discussing
toxic tort cases and suggesting that propor-
tionate compensation to all with the disease
or disorder should be based on the attribut-
able fractions of causation); D.H. Kaye, Ap-
ples and Oranges: Confidence Coefficients
and the Burden of Persuasion, 73 CORNELL
L.Rev. 54, 71-73 (1987).

On the other end of the spectrum is Mi-
chael Dore, who asserts that epidemiological
studies cannot, standing alone, establish cau-
sation. See Dore, A Commentary on the Use
of Epidemiological Evidence, supra, 7 HArv.
EnvrL. L. REv. at 434; see also Michael D.
Green, Expert Witnesses and Sufficiency of
Evidence in Toxic Substances Litigation:
The Legacy of Agent Orange and Bendectin
Litigation, 86 Nw. U.L.REv. 643, 691 (1992)
(coneluding that in the absence of other in-
formation, a doubling of the risk would be
inadequate to support a plaintiffs verdict,
but advocating that a lower risk might be
sufficient if other risk factors could be elimi-
nated); Melissa Moore Thompson, Cousal
Inference in Epidemiology: Implications for
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Toxic Tort Litigation, 71 N.C. L.REv. 247,
253, 289-(1992) (arguing that a strong associ-
ation requires a risk ratio greater than or
equal to 8.0, although moderate association of
3.0 to 8.0 could suffice if coupled with other
factors).

Some commentators have been particularly
critical of attempts by the courts to meld the
more than 50% probability requirement with
the relative risks found in epidemiological
studies in determining if the studies were
admissible or were some evidence that would
support an award for the claimant. But
there is disagreement on how epidemiological
studies should be used. Some commentators
contend that the more than 50% probability
requirement is too stringent, while others
argue that epidemiological studies have no
relation to the legal requirement of “more
likely than not.” Compare Gold, supra, 96
YaLe L.J. at 395-97 (advocating a relaxed
threshold of proof), with Diana B. Petitti,
Reforence Guide on Epidemiology, 36 JURL-
METRICS J. 159, 167-68 (1996) (finding no
support in textbooks of epidemiology or from
empirical studies for the  proposition that
when attributable risk exceeds 50% an agent
is more likely than not to be the cause of the
plaintiff’s disease), and Thompson, supra, 71
N.C. L.REV. at 264-65 (asserting that the use
of statistical association to satisfy a more
likely than not standard is “misguided”). See
also Carl F. Cranor et al., Judicial Bound-
ary Drawing ond the Need for Context—
Sensitive Science in Toxic Torts after Dau-
bert v. Merrell Dow Pharmaceuticals, Inc.,
16 Va EnvrL. L. 1, 37-40 (1996) (arguing
that, epidemiological evidence should not be
excluded simply because it reveals a relative
risk less than 2.0, unless there is no other
supporting evidence); Kaye, supra, 73 CoR-
NELL L.Rev. at 69 (arguing that it is falla-
cious to reason that “if the data are more
probable under one hypothesis than another,
then the former hypothesis is more likely to
be true than the latter”); James Robins &
Sander Greenland, The Probability of Causa-
tion Under a Stochastic Model for Individu-
al Risk, 45 BioMeTRICS 1125, 1131 (1989)
(concluding  that proportional liability
schemes cannot be based on. epidemiological
data alone).

B

[11,12] Although we recognize that there
is not a precise fit between science and legal
burdens of proof, we are persuaded that
properly designed and executed epidemiolog-
ical studies may be part of tie evidence
supporting causation in a toxie tort case and
that there is a rational basis for relating the
requirement that there be more than a “dou-
bling of the risk” to our no eviderce standard
of review and to the more likely than not
burden of proof. See generally DeLuca v.
Merrell Dow Pharms., Inc, 911 F.2d 941,
958-59 (3d Cir.1990); Black & Lilienfeld, su-
pra, 52 ForbHam L.REv. at 767; see also
Daubert, 43 F.3d at 1321; Cook, 545 F.Supp.
at 308.

Assume that a condition naturally oceurs in
six out of 1,000 people even when they are
not exposed to a certain drug. If studies of
people who did take the drug show that nine
out of 1,000 contracted the disease, it is still
more likely than not that causes other than
the drug were responsible for any given oc-
currence of the disease since it cecurs in six
out of 1,000 individuals anyway. Six of the
nine incidences would be statistizally attrib-
utable to causes other than the drug, and
therefore, it is not more probable that the
drug caused any one incidence of disease.
This would only amount to evidence that the
drug could have caused the disease. Howev-
er, if more than twelve out of 1,000 who take
the drug contract the disease, then it may be
statistically more likely than not that a given
individual’s disease was caused by the drug.

This is an oversimplification cf statistical
evidence relating to general causation, as we
discuss below, but it illustrates the thinking
behind the doubling of the risk requirement.
For another viewpoint in this same vein, see
RoBerT P. CHARROW & DAVID E. BERNSTEIN,
WASHINGTON LEGAL: FOUNDATION, SCIENTIFIC
EVIDENCE:IN. THE - COURTROOM: + ADMISSIBILITY
AND STATISTICAL ‘SIGNIFICANCE AFTER ‘DAU-
BERT 28-34 (1994), who advocate that there is
a mathematically demonstrable relationship
between relative risk and the more likely
than not standard. They contend that a
relative risk, of slightly more than 2.0 will
rarely, if ever, satisfy the legal causation
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standard. From a mathematical perspective,
the probability of general causation changes
as the level of statistical significance changes.
Id. at 29-31. A relative risk of 2.2 may be
sufficient to show more than a 50% probabili-
ty at the 0.05 level (5 chances out of 100 that
result occurred by chance), but not at the
0.10 level (10 chances out of 100). With
calculations that we do not attempt to set out
here, these commentators offer an example
in which a relative risk ratio of 2.75 results in
a probability of general causation of about
52% with a statistical significance of 0.05, but
only about a 43% probability of general cau-
sation with a statistical significance of 0.10.
Id. at 31-32.

We recognize, as does the federal Refer-
ence Manual on Scientific Evidence, that a
disease or condition either is or is not caused
by exposure to a suspected agent and that
frequency data, such as the incidence of ad-
verse effects in the general population when
exposed, cannot indicate the actual cause of a
given individual’s disease or condition. See
Linda A. Bailey et al., Reference Guide on
Epidemiology, in FEDERAL JUDICIAL CENTER,
REFERENCE MANUAL ON SCIENTIFIC EVIDENCE
169 (1994). But the law must balance the
need to compensate those who have been
injured by the wrongful actions of another
with the concept deeply imbedded in our
jurisprudence that a defendant cannot be
found liable for an injury unless the prepon-
derance of the evidence supports cause in
fact. The use of scientifically reliable epide-

2. The Bradford Hill criteria are summarized as
follows: .

1. Strength of association. “First upon my
list T would put the strength of association. To
take a very old example, by comparing the
occupations of patients with scrotal cancer
with the occupations of patients presenting
with other diseases, Percival Pott could reach
the correct conclusion because of the enor-
mous increase of scrotal cancer in the chimney
sweeps.”’ ’
2. Consistency. “Next on my list of features
to be specifically considered I would place the
consistency of association. Has it been re-
peatedly observed by different persons, in dif-
ferent places, circumstances and times?”’
3. Specificity: “If ... the association is limit-
ed to specific workers and to particular sites
and types of disease and there is no association
between the work and other modes of dying,
then clearly that is a strong argument in favor
of causation.”
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miological studies and the requirement of
more than a doubling of the risk strikes a
balance between the needs of our legal sys-
tem and the limits of science.

C

We.do not hold, however, that a relative
risk of more than 2.0 is a litmus test or that a
single epidemiological test is legally sufficient
evidence of causation. Other factors must be
considered. As already noted, epidemiologi-
cal studies only show an association. There
may in faet be no causal relationship even if
the relative risk is high. For example, stud-
ies have found that there is an association
between silicone breast implants and reduced
rates of breast cancer. This does not neces-
sarily mean that breast implants caused the
reduced rate of breast cancer. See David E.
Bernstein, The Admissibility of Scientific
Evidence After Daubert v. Merrell Dow
Pharmaceuticals, Inc., 15 Carpozo L.REvV.
2139, 2167 (1994) (citing H. Berkel et al,
Breast Augmentation: A Risk Factor for
Breast Cancer?, 326 New Enc. J. MED. 1649
(1992)). Likewise, even if a particular study
reports a low relative risk, there may in fact
be a causal relationship. The strong consen-
sus among epidemiologists is that conclusions
about causation should not be drawn, if at all,
until a number of criteria have been consid-
ered. One set of criteria widely used by
epidemiologists was published by Sir Austin

Bradford Hill in 1965.2 Another set of crite-
4. Temporality. ‘“Which is the cart and

which the horse?”
S. Biological gradient. “Fifthly, if the associ-
ation is one which can reveal a biological
gradient, or. dose-response curve, then we
should look most carefully for such evi-
dence.... The clear-dose response curve ad-
mits of a simple explanation and obviously
puts the case in a clearer light.”
6. Plausibility. “It. would be helpful if the
causation we suspect is biologically plausible.
But this is a feature I am convinced we cannot
demand. What is biologically plausible de-
pends on the biological knowledge of the day.”
7. Coherence. ‘“The cause-and-effect inter-
pretation of our data should not seriously con-
flict’ with the generally known facts of the
natural history and biology of the disease.”

-8. Experiment. “‘Occasionally it is. possible
to appeal to experimental ... evidence....
Here the strongest support for the causation
hypothesis may be revealed.”
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ria used by epidemiologists in studying dis-
ease is the Henle-Koch-Evans Postulates.?
Although epidemiologists do not consider it
necessary that all these criteria be met be-
fores drawing inferences about causation, they
are part of sound methodology generally ac-
cepted by the current scientific community.

Sound methodology also requires that the
design and execution of epidemiological stud-
ies be examined. For example, bias can
dramatically affect the scientific reliability of
an epidemiological study. See, e.g., Bailey et
al.,, Reference Guide on Epidemiology, in
REFERENCE MANUAL ON -ScIeENTIFIC. Evi-
DENCE, supra, at 138-43; Thompson,. supra,
71 N.C. L.REv. at 259-61. Bias can result
from confounding factors, selection bias, and
information bias. Thompson, supra, 71 N.C.
L:REv. at 260. We will not undertake an
extended discussion of the many ways in
which bias may cause results of a study to be
misleading. We note only that epidemiologi-
cal studies “are subject to many biases and
therefore present formidable problems in de-
sign and execution and even greater prob-
lems in interpretation.” Marcia Angell, The
Interpretation of Epidemiologic Studies, 323
NEw Enc. J. MED. 823, 824 (1996).

We also note that some of the literature
indicates that epidemiologists consider a rela-
tive risk of less than three to indicate a weak
association. See Thompson, supra, 71 N.C.
L.REv. at -252 (citing Ernest L. Wynder,
Guidelines to the Epidemiology of Weak As-
sociations, 16 PREVENTIVE . MED. 139, 139
(1987)).. The executive editor of the New
England Jowrnal of Medicine, Marcia An-
gell, has stated that “[als a.general rule of
thumb, we are looking for a relative risk of
three or more [before accepting a paper for
publication], particularly if it is biologically
implausible or if it's a brand-new finding.”
Gary Taubes, Epidemiology Faces Its Lim-

9. Analogy. “In some circumstances it
would be fair to judge by analogy. With. the
effects of thalidomide and rubella before us we
would surely bé ready to accept slighter but
similar evidence with another drug or another
viral disease in pregnancy.”
Bernstein, supra, 15 Caroozo L.Rev. at 2167-68
(quoting Austin Bradford Hill, The Environment
and Disease: Association or Causation?, 58 Proc.
RovaL Soc’y MEep. 295, 299 (1965)); see also
Thompson, supra, 71 N.C. L.Rev. at 268-74.

1ts, SCIENCE, July 14, 1995, at 168&. Similarly,
Robert Temple, the director of drug evalua-
tion at the FDA, has said that “[m]y basic
rule is if the relative risk isn’t as least three
or four, forget it.” Id. We hasten to point
out that these statements are contained in
what is more akin to the popular press, not
peer-reviewed scientific journa's, and the
context: of those statements is not altogether
clear. We draw no conclusions from any of
the foregoing articles other than to point out
that there are a number of reasons why
reliance on a relative risk of 2.0 as a bright-
line boundary would not be in accordance
with sound scientific methodology in some
cases. Careful exploration and explication of
what is reliable scientific methcdology in a
given context is necessary.

D

A few courts that have embraced the
more-than-double-the-risk standard have in-
dicated in dicta that in some instances, epide-
miological studies with relative risks of less
than 2.0 might suffice if there were other
evidence of causation. See, e.g., Daubert, 43
F.3d at 1321 n. 16; Hall, 947 F.Supp. at
1398, 1404. We need not decide in this case
whether epidemiological evidence with a rela-
tive risk less than 2.0, coupled with other
credible and reliable evidence, may be legally
sufficient to support causation. We -empha-
size, however, that. evidence ‘of causation
from whatever source must be 3cientifically
reliable. Post hoe, speculative testimony will
not suffice.

A physician, even a treating physician, or
other expert who has seéen a skewed data
sample, such as one of a few infants who
has a birth defect, is not in a position to
infer causation. The scientific community
would not accept as methodologically sound

3. See, e.g., Black & Lilienfeld, supra, 52 Forpuam
L.Rev. at 762-63; Christopher 1. Callahan, Es-
tablishment of Causation in Toxic Tort Litigation,
23 Awiz. St L.J. 605, 626'(1991); Michael Dore, 4
~Proposed-Standard For Evaluating t'ie Use of Epi-
demiological Evidence in Toxic Tort and other
Personal Injury Cases, 28 How. 1.J. 677, 691
(1985); see also Bailey et al., Reference Guide on
Epidemiology, in REFERENCE MANUAL ON SCIENTIFIC
EviDENCE, supra, at 160-64. :
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a “study” by such an expert reporting that
the ingestion of a particular drug by the
mother caused the birth defect. Similarly,
an expert’s assertion that a physical exami-
nation confirmed causation should not be
accepted at face value. In OConner .v
Commonwealth Edison Co., 13 F.3d 1090
(7th Cir.1994), a treating physician testified
that he knew what radiation-induced cata-
racts looked like because they. are clinically
describable and definable and “cannot be
mistaken for anything else.” Id. at 1106.
Nevertheless, his opinion that exposure to
radiation caused the plaintiff’s cataracts was
found to be inadmissible because it had no
scientific basis. The literature on which the
expert relied did not support his assertion
that radiation-induced cataracts could be di-
agnosed by visual examination. Id. at
1106-07. For a good discussion of the evils
of “evidence” of this nature, see Bernstein,
supra, 15 Carpozo L.REV. at 214849, Fur-
ther, as we discuss in Part VI(A), an expert
cannot dissect a study, picking and choosing
data, or “reanalyze” the data to derive a
higher relative risk if this process does not
comport with sound scientific methodology.

The FDA has promulgated regulations
that detail the requirements for clinical in-
vestigations of the safety and effectiveness of
drugs. 21 C.F.R. § 314.126 (1996). These
regulations state that “[ilsolated case re-
ports, random experience; and reports lack-
ing the details which permit scientific evalua-
tion will not be considered”  Id
§ 314.126(e). Courts should likewise reject
such evidence because it is not scientifically
reliable. As Bernstein points out, physicians
following scientific methodology would not
examine a patient or several patients in un-
controlled settings to determine whether a
particular drug has favorable effects, nor
would they rely on case reports to determine
whether a substance is harmful. See Bern-
stein, supra, 15 Carpozo L.REv. at 2148-49;
see also Rosenberg, supra, 97 Harv. L.REV.
at 870 (arguing that anecdotal or particular-
ized evidence accomplishes no more than a
false appearance of direct and actual knowl-
edge of a causal relationship). Expert testi-
mony that is not scientifically reliable eannot
be used to shore up epidemiological studies
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that fail to indicate more than a doubling of
the risk.

E

. To raise a fact issue on causation and thus
to survive legal sufficiency review, a claimant
must do more than simply introduce into
evidence epidemiological studies that show a
substantially elevated risk. A eclaimant must
show that he or she is similar to those in the
studies. This would include proof that the
injured person was exposed to the same sub-
stance, that the exposure or dose levels were
comparable to or greater than those in the
studies, that the exposure occurred before
the onset of injury, and that the timing of the
onset of injury was consistent with that expe-
rienced by those in the study. See generally
Thompson, supra, 71 N.C. L.LREV. at 286-88.
Further, if there are other plausible causes
of the injury or condition that could be negat-
ed, the plaintiff must offer evidence exclud-
ing those causes with reasonable certainty.
See generally E.I. du Pont de Nemours &
Co. v. Robinson, 923 S.W.2d 549, 559 (Tex.
1995) (finding that the failure of the expert to
rule out other causes of the damage rendered
his opinion little more than speculation);
Parker v. Employers Mut. Liab. Ins. Co., 440
SWzad 43, 47 (Tex.1969) (holding that a
cause becomes “probable” only when “in the
absence of other reasonable causal explana-
tions it becomes more likely than not that the
injury was a result”).

In sum, we emphasize that courts must
make a determination of reliability from all
the evidence. Courts should allow a party,
plaintiff or defendant, to present the best
available evidence, assuming it passes muster
under - Robinson, and only then should a
court determine from a totality of the evi-
dence, considering all factors affecting the
reliability of particular studies, whether
there is legally sufficient evidence to support
a judgment.

Finally, we are cognizant that science is
constantly reevaluating conclusions and theo-
ries and that over time, not only scientific
knowledge but scientific methodology in a
particular field may evolve. We have strived
to make our observations and holdings in
light of current, generally accepted scientific
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methodology. However, ¢ourts should not
foreclose the possibility that advances in sci-
ence may require reevaluation of what is
“good science” in future cases. .

\%

Certain conventions are used in conducting
scientifie studies, and statistics dre used to
evaluate the reliability of scientific endeavors
and to determine what the results tell us. - In
this opinion, we consider some of the basic
concepts currently used in scientific studies
and statistical analyses and how those con-
cepts mesh with our legal sufficiency stan-
dard of review. For an extended discussion
of statistical methodology and its use in epi-
demiological studies, see DeLuca v. Merrell
Dow Pharmaceuticals, Inc., 911 F.2d 941,
945-48 (3d Cir.1990). See also Turpin o.
Merrell Dow Pharms., Inc., 959 F.2d 1349,
1353 n. 1'(6th Cir.1992); Bailey et al., Refer-
ence Guide on Epidemiology, in REFERENCE
MANUAL oN SCIENTIFIC EVIDENCE, supra, at
138-43, 171-78. We do not attempt to dis-
cuss all the multifaceted aspects of the seien-
tific method and statistics, but focus on the
prirciples that shed light on the particular
facts and issues in this case.

A

One way to study populations is by a retro-
spective case-control or case-comparison: epi-
demiological study. For example, this type
of study identifies individuals with a disease
and a suitable control group of people with-
out the disease and then looks back to exam-
ine postulated causes of the disease. See
Bailey et al., Reference -Guide on Epidemiol-
09y, tn REFERENCE MANUAL ON SCIENTIFIC
EVIDENCE, supra, at 136-38, 172. Another
type of " epidemiological study is a cohort
study, or incidence study, which is a prospec-
tive study that identifies groups and observes
them over time to see if one group is more
likely to develop disease. Id. at 134-36, 173.

An “odds ratio” can be calculated for a
case-control study. Id. at 175. For example,
an odds ratio could be used to show the odds
that ingestion of a drug is associated with a
particular disease. The odds ratio compares
the odds of having the disease when exposed
to the drug versus when not exposed. If the

ratio is 2.67, ‘the odds are that a person
exposed to the drug is 2.67 times more likely
to develop the disease under study.

Similarly, the “relative risk” that a person
who took a drug will develop a particular
disease can be determined in a cohort study.
Id. at 173, 176. The relative risk is calculat-
ed by comparing the incidence cf disease in
the exposed population with the incidence of
the disease in the control population. If the
relative risk is 1.0, the risk in exposed indi-
viduals is the same as unexposed individuals.
If the relative risk is greater than 1.0, the
risk in exposed individuals is greater than in
those not exposed. If the relative risk is less
than 1.0, the risk in exposed individuals is
less than in those not exposec. For the
result to indicate a doubling of the risk, the
relative risk must be greater than 2.0. See
id. at 147-48. .

Perhaps the most: useful measure is the
attributable proportion of risk, vwhich is the
statistical measure of a factor’s relationship
to a disease in the population. It represents
the “proportion of the disease among ex-
posed individuals that is associated with the
exposure.” Id. at 149. In other words, it
reflects the percentage of the disease or inju-
ry that could be prevented by eliminating
exposure to the substance. For a more de-
tailed discussion of the caleulatior. and use of
the attributable proportion of risk, see id. at
149-50; Black & Lilienfeld, supra, 52 FORD-
HAM L.REV: at 760-61. See also Thompson,
supra, 71 N.C. L.REV. at 252-56.

The numeric value of an odds ratio is at
least equal to the relative risk, but the odds
ratio often overstates the relative risk, espe-
cially if the oceurrence of the event is not
rare. For an example of the difference be-
tween the mathematical caleulation of the
odds ratio and the relative risk, see BARBARA
HazarD MUNRO & ELLIS BATTEN PAGE, STATIS-
TICAL METHODS FOR HEALTH CARE RESEARCH
233-35'(2d ed. 1993). In the example given
by Munro and Page, the odds ratio was 3.91,
while the relative risk was only 3.0 based on
the same set of data. See also Bailey et al.,
Reference Guide on Epidemiology, in REF-
ERENCE MANUAL ON SCIENTIFIC EVIDENCE,
supra, at 149; Thompson, supra, 71 N.C.
L.Rgv. at 250 n. 22.
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The relative risk may be expressed alge-
braically as:

RR=1 +1,
where RR is the relative risk, I, is the inci-
dence of the disease in the exposed popula-
tion, and I, is the incidence of disease in the
control population. A sample calculation is
as follows:

» the incidence of the disease in exposed
individuals (I,) is 30 cases per 100 per-
sons, or 0.3

« the incidence of the disease in the unex-
posed individuals (L) is 10 cases per 100
persons, or 0.1

* the relative risk is the incidence in the
exposed group (0.3) divided by the inci-
dence in the unexposed group (0.1),
which equals 3.0

Using this hypothetical, can we conclude
that people who are exposed are three times
more likely to contract disease than those
who are not? Not necessarily. The result in
any given study or comparison may not be
representative of the entire population. The
result may have occurred by chance. The
discipline of statistics has determined means
of telling us how significant the results of a
study may be.

B

The first step in understanding signifi-
cance testing is to understand how research
is often conducted. A researcher tests hy-
potheses and does so by testing whether the
data support a particular hypothesis. The
starting point is the null hypothesis, which
assumes that there is no difference or no
effect. If you were studying the effects of
Bendectin, for example, the null hypothesis
would be that it has no effect. The research-
er tries to find evidence against the hypothe-
sis. See DaviD S. MOORE - & GEORGE P.
McCABE, INTRODUCTION TO THE PRACTICE OF
STaTISTICS 449 (2d ed. 1993); MUNRO & PAGE,
supra, at 54. The statement that the re-
searcher suspeets may be true is stated as
the alternative hypothesis. If a significant
difference is found, the null hypothesis is
rejected. If a significant difference is not
found, the null hypothesis is accepted. Mun-
RO & PAGE, supra, at 54. This concept is
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important because it is the basis of the statis-
tical test. Id.

A study may contain error in deciding to
reject or accept a hypothesis, and this error
can be one of two types. Id, MOORE &
McCaBE, supra, at 482-87. A Type I error
occurs when the null hypothesis is true but
has been rejected, and a Type II error oe-
curs when the null hypothesis is false but has
been accepted. MUNRO & PAGE, supra, at 55.
An example of the two types of error given
by Munro and Page is a comparison of two
groups of people who have been taught sta-
tisties by different methods. Id. Group A
scored significantly higher than Group B on a
test of their knowledge of statistics. The
null hypothesis is that there is no difference
between the teaching methods, but because
the study indicated there was a difference,
the null hypothesis was rejected: Suppose,
however, that Group A was composed of
people with higher math ability and that in
actuality the teaching method did not matter
at all. The rejection of the null hypothesis is
a Type I error. Id.

The probability of making a Type I error
can be decreased by changing the level of
significance, that is, the probability that the
results occurred by chance. Id. If the level
of significance had been five in one hundred
(0.05), there is only a five in one hundred
chance that the result occurred by chance
alone. If the level of significance is one in
one hundred (0.01), there is only a one in one
hundred chance that the result occurred by
chance alone. However, as the significance
level is made more stringent (e.g., from 0.05
to 0.01), it will be more difficult to find a
significant result. Id. Altering the signifi-
cance level in this manner also increases the
risk of a Type II error, which is accepting a
false null hypothesis. Id. To avoid Type II
errors, the level of significance can be low-
ered, for example, to ten in one hundred
0.1). Id

Different levels of significance may be ap-
propriate for different types of studies de-
pending on how much risk one is willing to
accept that the conclusion reached is wrong.
Again, to take examples offered by Munro
and Page, assume that a test for a particular
genetic defect exists and that if the defect is





MERRELL DOW PHARMACEUTICALS v. HAVNER

Tex.

723

Cite as 953 S.W.2d 706 (Tex. 1997)

diagnosed at an early stage, a child with the
defect can be successfully treated. If the
genetic defect is not diagnosed in time, the
child’s  development -will be severely im-
paired.  If a child is mistakenly diagnosed as
having the defect and treated; there are no
harmful effects.  Most would agree that it
would be preferable to make a Type I error
rather than a Type II error under these
circamstances. Id. A Type II error would
be failing to diagnose a child that had the
genetic defect.

Contrast that hypothetical with one in
which -a federal study is conducted to deter-
mine whether a particular method of teach-
ing underprivileged children increases their
success in school. Jd. The cost of imple-
menting this teaching method in a nationwide
program would be very great. A Type I
error would be to conclude that the program
had an effect when it did not. Id. The
significance level for this project would prob-
ably be higher than the one used to screen
for genetic defects in the other hypothetical.
In the genetic defects example, it is prefera-
ble to treat children even if they may not
have the disease, but in the teaching method
example, it is not preferable to teach children
at considerable cost if it has no effect.

A confidence level can be used in epidemio-
logical studies to establish the boundaries of
the relative risk. . These boundaries- are
known as the confidence interval. - See id. at
59-63; see also David H. Kaye & David A.
Freedman, Reference Guide on Statistics, in
REFERENCE ManNuaL oN ScieNTiFIc Evi
DENCE, supra, at 376-77, 396; MOORE &
McCaBE, supra, at 432-37. The confidence
interval tells us if the results of a given study
are statistically significant at a particular
confidence level. See MoORE & McCABE, su-
pra, at 432-33. A confidence interval shows
a “range of values within which the results of
a study sample would be likely to fall if the

study were repeated numerous times.” ~Bai-’

ley et al,, Reference Guide on Evidemiology,
i REFERENCE MANUAL oN ScientiFic Evi
DENCE, supra, at 173. If, based on a confi-
dence level of 95%, a study showed a relative
risk of 2.3 and had a confidence interval of
1.3 to 3.8, we would say that, if the study
were repeated, it would produce a relative

risk between 1.3 and 3.8 in 95% of the repeti-
tions. However, if the interval includes the
number 1.0, the study is not statistically sig-
nificant or, said another way, is inconclusive.
This is because the confidence interval in-
cludes relative risk values that are both less
than and greater than the null hypothesis
(1.0), leaving the researcher with results that
suggest both that the null hypothesis should
be accepted and that it should be rejected.
See, e.g., Turpin, 959 F.2d at 1353 n. 1;
Brock v. Merrell Dow Pharms., Inc, 874
F.2d 307, 312 (5th Cir.), as modifizd on reh’y,
884 F.2d 166 (5th Cir.1989); Bailey et al.,
Reference Guide on Epidemiology, in REF-
ERENCE MANUAL ON SCIENTIFIC EVIDENCE,
supra, at 173. This concept was explained to
the jury in this case by Dr. Giasser, one of
the Havners’ witnesses. Thus, a study may
produce a relative risk of 2.3, meaning the
risk is 2.3 times greater based on the data,
but at a confidence level of 95%, the confi-
dence interval has boundaries of 0.8 and 3.2.
The results are therefore insignificant at the
95% level. - If the researcher is willing to
aceept a greater risk of error and lowers the
confidence level to 90%, the results may be
statistically significant at that lower level
because the range does not includs the num-
ber 1.0. See generally Bailey et al., Refer-
ence Guide on Epidemiology, in REFERENCE
MANUAL ON SCIENTIFIC EVIDENGE, supra, at
151-565. “[The narrower the confidence in-
terval, the greater the confidence in the rela-
tive risk estimate found in the study.” Id. at
173. '

C

The generally accepted significance level
or confidence level in epidemiological studies
is 95%, meaning that if the study were re-
peated numerous times, the confidence inter-
val would indicate the range of relative risk
values that would result 95% of the time.
See DeLuca v. Merrell Dow Phorms., Inc.,
791 F.Supp. 1042, 1046 (D.N.J.1962), affd, 6
F.3d 778 (3d Cir.1993); Bailey et al., Refer-
ence Guide on Epidemiology, in PEFERENCE
MANUAL ON SCIENTIFIC EVIDENCE, supra, at
1563; Dore, A Proposed Standard, supra note
3, 28 How. L.J. at 693; Thompson, supra, 71
N.C. L.REv. at 256. - Virtually all the publish-
ed, peer-reviewed studies on Bendectin have
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a confidence level of at least 95%. ~Although
one of the Havners’ witnesses, Dr. Swan,
advocated the use of a 90% confidence level
(10 in 100 chance of error), she and other of
the Havners’ witnesses conceded that 95% is
the generally accepted level.

Another of the Havners’ witnesses, Dr.
Glasser, explained that in any scientific appli-
cation, the confidence interval is kept very
high. He testified that you “don’t ever see
[confidence intervals of 50% or 60%] in a
scientific study because that means we're
going to miss it a lot of times and [scientists]
are not willing to take that risk.” One com-
mentator advocates that the confidence level
for admissibility of epidemiological studies
should be higher than the generally accepted
95% and should be 99%. See Dore, A Pro-
posed Standard, supra note 3, 28 How. L.J.
at 693-95. But ¢f DeLuca, 911 F.2d at 948
(discussing statistics expert Kenneth Roth-
man’s view that the predominate choice of a
95% confidence level is an arbitrarily selected
convention of his discipline); Longmore v.
Merrell Dow Pharms., Inc, 737 F.Supp.
1117, 1119-20 (D.Idabho 1990) (concluding
that the scientific standard for determining
causation is much stricter than the standard
employed by the court and that confidence
levels of 95%, 90%, or even 80% should not
be required). '

We think it unwise to depart from the
methodology that is at present generally ac-
cepted among epidemiologists. See general-
ly Bert Black, The Supreme Court’s View of
Science: Has Daubert Exorcised the Cer-
tainty Demon?, 15 Carpozo L.REv. 2129,
2135 (1994) (stating that “‘{allmost all
thoughtful scientists would agree ... that [a
significance level of five percent] is a reason-
able general standard’ ” (quoting Amicus Cu-
riae Brief of Professor Alvan R. Feinstein in
Support of Respondent at 16, Daubert v.
Mevrrell Dow Pharms., Inc., 509 U.S. 579, 113
S.Ct. 2786, 125 L.Ed.2d 469 (1993) (No. 92—
102))). Accordingly, we should not widen the
boundaries at whieh courts will acknowledge
a statistically significant association beyond
the 95% level to 90% or lower values.

It must be reiterated that even if a statisti-
cally significant association is found, that as-
sociation does not equate to causation. Al-

953 SOUTH WESTERN REPORTER, 2d SERIES

though there may appear to be an increased
risk associated with an activity or condition,
this does not mean the relationship is causal.
As the original panel of the court of appeals
observed in this case, there is a demonstrable
association between summertime and death
by drowning, but summertime does not cause
drowning. 907 S.W.2d at 544 n. 8.

There are many other factors to consider
in evaluating the reliability of a scientific
study including, but certainly not limited to,
the sample size of the study, the power of the
study, confounding variables, and whether
there was selection bias. These factors are
not central to a resolution of this appeal, and
we do no more than acknowledge that deter-
mining scientific reliability can have many
facets.

VI

Armed with some of the basie principles
employed by the scientific community in con-
ducting studies, we turn to an examination of
the evidence in this case measured against
the Robinson factors. See E.I. du Pont de
Nemours & Co. v. Robinson, 923 S.W.2d 549,
557 (Tex.1995). The evidence relied upon by
the Havners” experts falls into four catego-
ries: (1) epidemiological studies; (2) in vivo
animal ‘studies; (38) in vitro animal studies;
and (4) a chemical structure analysis of doxy-
lamine succinate, the antihistamine compo-
nent of Bendectin. We consider each in
tarn. - : )

A

[13] Dr. J. Howard Glasser, an associate
professor at the University of Texas School
of Public Health at the Texas Medical Center
in Houston, is an epidemiologist with a Ph.D.
in experimental statistiés and a Master of
Science of Bio-Statistics. He gave the jury
an overview of statistics. As noted earlier,
he explained that statistics are used to deter-
mine if there is a significant association be-
tween two events or occurrences, but cau-
tioned that a statistical association is not the
same thing as causation.

Glasser identified a number of epidemio-
logical studies from which he concluded that
it was more likely than not that there is an
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association between Bendectin and birth de-
fects, even though the authors of those stud-
ies did not find such an association. One
study was done by Cordero and had a rela-
tive risk of 1.18 and a confidence interval of
0.65 to 2.13. However, the relative risk
would need to exceed 2.0, and the confidence
interval could not include 1.0, for the results
to indicate more than a doubling of the risk
and a statistically significant association be-
tween Bendectin and limb reduction birth
defects. See supra Part V; see also Daubert
v. Merrell Dow Pharms., Inc., 43 F.3d 1311,
1320 (9th Cir.) (on remand) (noting that more
likely than not standard requires, in terms of
statistical proof, a more than doubling of the
risk), cert dewied, — U.S. ——, 116 S.Ct.
189, 133 L.Ed.2d 126 (1995). None of the
other studies identified by Glasser showed a
doubling of the risk. The McCredie study
had a relative risk of 1.1 and a confidence
interval of 0.8 to 1.5. The data in the Eskan-
zi study that considered limb reduction birth
defects resulted in a relative risk of 4.18, but
the confidence interval was 048 to 36.3, a
very large interval that included 1.0. Dr.
Glasser agreed that results with a confidence
interval that included 1.0 or a lower number
would be iriconclusive and statistically insig-
nificant.

Dr. Glasser did, however, reanalzye some
data, called the Jick data, that had been
included in a report to the FDA. Glasser
isolated information on women who had filled
two or more prescriptions of Bendectin and
who were not exposed to spermicide, which
resulted in a relative risk of 13.0 of limb
reduction birth defects. However, the confi-
dence level he used was 90%. Further, there
is no testimony or other evidence regarding
the confidence interval. The confidence in-
terval may or may not have contained 1.0.

The Havners also point. to a memorandum

prepared within the FDA that was identified:
by Dr. Glasser. The document indicates that.
the relative risk of limb defects when Ben-.

dectin is given within the first three lunar
months of pregnancy is 2.13. The only con-
clusion drawn by Dr. Glasser from this mem-
orandum is that, taken in conjunction with
the other articles he had discussed, there is
an “importance of time” and an “importance

of exposure with the highest relative risk
coming when the exposure period one to
three lunar months is counted.” The memo
itself was not introduced into evidence, and
there is no evidence of the confidence level at
which the relative risk of 2.13 was found or of
the confidence interval. The confidence in-
terval may or may not have coatained 1.0.

Finally, Glasser testified about published
studies on Bendectin that did skow statisti-
cally significant results, but they dealt with
birth defects other than limb reduction de-
fects. These studies cannot of course sup-
port a finding that Bendectin causes limb
reduction defects. Further, later studies of
these other types of birth defects did not
bear out an association with Bendectin.

The other expert witness for the Havners
who testified about epidemiological studies
was Dr. Shanna Swan. She has a doctorate
in statistics and is the Chief of the Reproduc-
tive Epidemiological Program for the state of
California. She also teaches epidemiology at
the University of California at Berkeley.

Dr. Swan conceded that none of the pub-
lished epidemiological studies found an asso-
ciation between Bendectin and Fmb reduc-
tion defects. She identified a number of
these studies and confirmed that the confi-
dence intervals in each of them included 1.0.
However, Dr. Swan testified ahout these
studies at some length and criticized the
methodology. Then, relying on these same
studies, -she opined that Bendectin more
probably than not is associated with limb
reduction birth defects. Swan considered
the findings of these studies in the aggregate
and testified that the results fall along. a
curve in which the “weight of the curve” was
in the direction of an increased risk. Yet,
she also said that these studies were consis-
tent with a relative risk that was between 0.7
and 1.8. . That is not a doubling of the risk: ;
It may support her opinion that it is more
probable than not that there is an associa-
tion between Bendectin and limb reduction
defects, but the magnitude of the association
she gleaned from these studies is not more
than 2.0, based on her own testimony.

Dr. Swan also performed a reanalysis of
data from at least two studies. One reanaly-
sis was of raw unpublished -data underlying
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the Jick study of limb reduction birth de-
fects, the same data about which Dr. Glasser
testified. Dr. Swan derived a relative risk
estimate of 2.2 for women exposed to Ben-
dectin during the first trimester. She also
testified that the relative risk for women who
were exposed to Bendectin but not exposed
to spermicide was 8.8 and finally, that if
women who were exposed to two or more
Bendectin prescriptions were considered,
without regard to exposure to spermicide,
the relative risk was 13 with a confidence
interval from 3 to 53. She did not reveal the
confidence level used in obtaining these re-
sults, and there is no evidence of the confi-
dence level in the record.

The other reanalysis by Dr. Swan was of
data in the Cordero study, which was based
on information collected by the Center for
Disease Control in Atlanta. An abstract she
prepared regarding this data was published
in the Journal for the Society of Epidemio-
logical Research in 1983 or 1984 and states
that the original Cordero study found the
odds ratio for limb reduction birth defects to
be 1.2. Swan concluded, however, that when
a different control group is selected, the rela-
tive risk estimates are affected. Swan’s ab-
stract stated that, “under certain assump-
tions,” which are not identified, “the odds
ratio for limb reduction defects” are “a high-
ly significant” 2.8. There is no explanation
in the abstract or in Dr. Swan’s testimony of
the significance level used to obtain the 2.8
result. The result may well be statistically
inconclusive at a 95% confidence level. We
simply do not know from this record. With-
out knowing the significance level or the
confidence interval, there is no scientifically
reliable basis for saying that the 2.8 result is
an indication of anything. Further, her
choice of the econtrol group could- have
skewed thé results. Although her abstract
does not identify what control group she
used, Swan testified at trial that she chose
births of Downs Syndrome babies. Swan’s
reanalysis using Downs Syndrome babies as
the control group was considered in Lynch
and in Richardson-Merrell, and those courts
likewise found it insufficient. See Lynch v.
Merrell-National Labs., 830 ¥.2d 1190, 1195
(1st Cir.1987), affd, 857 F.2d 823 (D.C.Cir.
1988); Richardson v. Richardson-Merrell,
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Inc., 649 F.Supp. 799, 802 n. 10 (D.D.C.1986),
affd, 857 F.2d 823 (D.C.Cir.1988).

In addition to the statistical shortcomings
of the Havners’ epidemiological evidence, an-
other strike against its reliability is that it
has never been published or otherwise sub-
jected to peer review, with the exception of
Dr. Swan’s abstract, which she acknowledges
is not the equivalent of a published paper.
Dr. Swan has published a number of papers
in scientific journals, including a study that
concluded Bendectin is not associated with
cardiac birth defects. Although she has been
testifying in Bendectin limb reduction birth
defect cases for many years, Dr. Swan has
never attempted to publish her opinions or
conclusions about Bendectin and limb redue-
tion defects. Similarly, studies by Dr. Glas-
ser have been published in refereed journals,
but none of his 32 to 33 publications mentions
Bendectin or limb reduction birth defects.

As already discussed, there are over thirty
published, peer-reviewed epidemiological
studies on the relationship between Bendec-
tin and birth defects. None of the findings
offered by the Havners’ five experts in this
case have been published, studied, or repli-
cated by the relevant scientific eommunity.
As Judge Kozinski has said, “the only review
the plaintiffs’ experts’ work has received has
been by judges and juries, and the only place
their theories and studies have been publish-
ed is in the pages of federal and state report-
ers.” Daubert, 43 F.3d at 1318 (commenting
oh the same five witnesses called by the
Havners). A related factor that should be
considered is whether the study was pre-
pared only for litigation. Has the study been
used or relied upon outside the courtroom?
Is the rhethodology recognized in the scienti-
fic community? Has the litigation spawned
its own “community” that is not part of the
purely scientific community? - The opinions
to which the Havners’' witnesses testified
have never been offered outside the confines
of a courthouse.

{14] Publication and other peer review is
a significant indicia of the reliability of scien-
tific evidence when the expert’s testimony is
in an area in which peer review or publica-
tion would not be uncommon. Publication in
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reputable, established scientific journals and
other forms of peer review “increases the
likelihood that substantive flaws in methodol-
ogy will be detected.” - Daubert v. Merrell
Dow Pharms., Inc, 509 U.S. 579, 593, 113
S.Ct. 2786, 2797, 125 L.Ed.2d 469 (1993).
One legal commentator has suggested: that
the ultimate test of the integrity of an expert
witness in the. scientific arena is “her readi-
ness to publish and be damned.” Daubert,
43 ¥.3d at 1318 (quoting PeTER W. HUBER,
GavLiLEO’S REVENGE: JUNK SCIENCE IN THE
CourtrooM 209 (1991)). Further, “the exam-
ination of a scientific study by.a cadre .of
lawyers is not the same as its examination by
others trained in the field of science or medi-
cine.” Richardson v. Richardson-Merrell,
Inc, 857 F.2d 823, 831 n. 55 (D.C.Cir.1988)
(quoting Perry v. United States, 755 F.2d
888, 892 (11th Cir.1985)).

We do not hold that publication is a pre-
requisite for scientific reliability in every
case, but courts must be “especially skepti-
cal” of scientific evidence that has not been
published or subjected to peer review.
Brock v. Merrell Dow Pharms., Inc, 874
F.2d 307, 313 (5th Cir.), as modified on reh’g,
884 F.2d 166 (5th Cir.1989); see also Bert
Black et al., Science and the Law in the
Wake of Daubert: A New Search for Scienti-
fic Knowledge, 72 Tex. L.REv. 715, 778
(1994). Publication and peer review allow an
oppertunity for the relevant scientific com-
munity to comment on findings and conclu-
sions and to attempt to replicate the reported
results using different populations and differ-
ent study designs.

[15] The need for the replication of re-
sults was acknowledged by the Havners’ wit-
nesses.. Moreover, it must be borne in mind
that the discipline of epidemiology studies
associations, not “causation” per se. Particu-
larly where, as here, direct experimentation
has not been conducted, it is important that
any conclusions about causation be reached
only after an association is observed: in stud-
ies among different groups and that the asso-
ciation continues to hold when the effects of
other variables are taken into account. See,
e.g., Moore & MCCABE, supra, at 202.

As we have already observed, an isolated
study finding a statistically significant associ-

ation between Bendectin and limb reduction
defects would not be legally sufficient evi-
dence of causation. The Havners’ witnesses
conceded that when a number of studies have
been done, it would not be good practice to
pick out one to support a conclusion. As the
federal Reference Manual on Scientific Evi-
dence points out, “[mlost resesrchers are
conservative when it comes tc assessing
causal relationships, often calling for strong-
er evidence and more research before a con-
clusion of causation is drawn.” Bailey et al.,
Reference Guide on Epidemiology, in REF-
ERENCE MANUAL ON SCIENTIFIC EVIDENCE,
supra, at 157. For example, Dr. Swan ex-
plained that initially, some studies showed a
statistically significant association between
Bendectin and the birth defect pyloric steno-
sis. However, subsequent, much larger stud-
ies did not bear out that association, and in
fact, Swan herself has published studies that
failed to find an association betwean Bendec-
tin and this type of birth defect.

Accordingly, if scientific methodology is
followed, a single study would not be viewed
as indicating that it is “more probable than
not” that an association exists. See, eg.,
Richardson v. Richardson—Merreil, Inc., 649
F.Supp. 799, 802 n. 10 (D.D.C.19%6) -(noting
that no single study would be sufficient to
exonerate or to implicate Bendectin with cer-
tainty and that studies become “conclusive”
only in the aggregate), aff'd, 857 F.2d 823
(D.C.Cir.1988). In affirming the district
court in Richardson—Merrell, the District of
Columbia Circuit recognized that the plain-
tiffs’ expert had recalculated epidemiological
data and had obtained a statistically signifi-
cant result. See Richardson, 857 F.2d at
831. -The court nevertheless held this was
not evidence that would support a verdict.
Id:. Courts should not embrace inferences
that good science would not drav.. But cf.
Lynch, 830 F.2d at 1194 (asserting that a
new study coming-to a different conclusion
and challenging the consensus would: be ad-
missible). .

The argument is sometimes made that
waiting until an association found in one
study is confirmed by others will mean that
early claimants will be denied a recovery.
See, e.g., Green, supra, 86 Nw. UL.REv. at
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680-81; Wendy E. Wagner, Trans-Science
in Torts, 96 YALE L.J. 428, 428-29 (1986). A
related argument is that history tells us that
the scientific eommunity has been slow at
times to accept valid research and its results.
While these observations are true, history
also tells us that valid and reliable research
and theories are generally accepted quickly
within the scientific community when suffi-
cient explanation is provided and empirical
data are adequate. See Black et al., supra,
72 Tex. L. REv. at 779-82 (discussing Galileo,
Pasteur, DNA, and continental drift).

{16] Others have argued that Lability
should not be allocated only on the basis of
reliable proof of fault because legal rules
should have the goals of “risk spreading,
deterrence, allocating costs to the cheapest
cost-avoider, and encouraging socially fa-
vored activities,” and because “ ‘consumers of
American justice want people compensat-
ed.”” Rochelle Cooper Dreyfuss, Is Science
a Special Case? The Admissibility of Scien-
tific Evidence After Daubert v. Merrell Dow,
73 Tex. L.REv. 1779, 1795-96 (1995) (quoting
Kenneth R. Feinberg, Civil Litigation in the
Twentieth—First Century: -A Panel Discus-
sion, 59-Brook. L.Rev. 1199, 1206 (1993)).
It has been contended that “[flor some cases
that very well may mean creating a compen-
satory mechanism even in the absence of
clear scientific proof of cause and effect” and
that “[dleferring to scientific judgments
about fault only obscures the core policy
questions that are addressed by the laws that
the court is applying.” Id. We expressly
reject these views. Our legal system re-
quires that claimants prove their cases by a
preponderance of the evidence. In keeping
with this sound proposition at the heart of
our jurisprudence, the law should not be
hasty to impose liability when scientifically
reliable evidénce is unavailable.  As Judge
Posner has said, “[1]Jaw lags science; it does
not lead it.” Rosen v. Ciba-Geigy Corp., 78
F.3d 316, 319 (7th Cir.), cert. denied, —
US. — 117 S.Ct. 73, 136 L.Ed2d 33
(1996).

B

The Havners relied on in vivo animal stud-
ies to support the conclusion that Bendectin

953 SOUTH WESTERN REPORTER, 2d SERIES

causes limb reduction birth defects in hu-
mans. This evidence was presented by Dr.
Adrian Gross, a veterinarian and a veterinary
pathologist who had worked at the FDA from
1964 to 1979, served as the Chief of the
Toxicology Branch at the Environmental
Protection Agency from 1979 to 1980, and
thereafter was a Senior Science Advisor at
the EPA. Dr. Gross confirmed that the
FDA and EPA consider animal studies in
assessing the potential human response to
drugs or pesticides. He testified that what
will affect an animal is likely to affect hu-
mans in the same way and that the only
reason animal studies are done is to predict if
the drug at issue will have an adverse effect
on humans.

Dr. Gross reviewed a number of animal
studies that had been conducted on Bendec-
tin. He described studies on rabbits exposed
to Bendectin in which he saw “a lot of mal-
formed kits.” Gross testified about another
study of rabbits that he found statistically
significant. He opined that the probability
that the malformations in this study occurred
by chance were six in 10,000. With respect
to another animal study on rabbits, he stated
that the probability that the drug was harm-
less was less than one per 1,000,000. He
listed studies on monkeys, rats, and mice
showing “highly significant deleterious harm-
ful effects as far as birth defects are con-
cerned.” Based on these animal studies, Dr.
Gross was of the opinion that Bendectin was
teratogenic in humans, which means that it
causes birth defects. However, he conceded
that the dosage levels at which Bendectin
became associated with birth defects in rats
was at 100 milligrams per kilogram per day,
which would be the equivalent of a daily
dosage of 1200 tablets for a woman weighing
132 pounds.

The Havners assert in their briefing before
this Court that the accepted technique for
determining if a substance is a teratogen in
humans is to look at all information, includ-
ing epidemiological data, animal data, biologi-
cal plausibility, and in wvitro studies. Dr.
Swan confirmed that these are the relevant
sources of information in determining terato-
genicity. See also Brent, Comment on Com-
ments on. “Teratogen Update: Bendectin,”
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TERATOLOGY 31:429-30 (1985) (stating process
for determining if a substance is a teratogen:
(1) consistent, reproducible findings in hu-
man epidemiological studies; (2) develop-
ment of an animal model; (3) embryo toxicity
that is dose related; and (4) consistency with
basie, recognized concepts of embryology and
fetal development). Thus, scientific method-
ology would not rely on animal studies,
standing alone, as conclusive evidence that a
substance is a teratogen in humans. See
Raynor v. Merrell Pharms., Inc, 104 F.8d
1871, 1375 (D.C.Cir.1997) (noting that the
only way to test whether data from nonhu-
man studies can be extrapolated to humans
would be to conduct human experiments or
to use epidemiological data); Elkins v. Rich-
ardson—Mervell, Inc., 8 F.3d 1068, 1071 (6th
Cir.1993) (holding that expert opinion indicat-
ing a basis of support in animal studies is
admissible but is simply inadequate to permit
a jury to conclude that Bendectin more prob-
ably than not causes limb defects); Lynch,
830 F.2d at 1194 (asserting that in vivo and
i vitro animal studies singly or in combina-
tion do not have the capability of proving
causation in human beings in the absence of
any confirming epidemioclogical data); see
also Brock, 874 F.2d at 318 (recognizing that
animal studies are of very limited usefulness
when confronted with questions of toxicity);
Allen v. Pennsylvania Eng’g Corp., 102 F.34
194, 197 (6th Cir.1996) (quoting and following
Brock in toxie tort case).

We further note that with respect to the in
vivo studies about which Dr. Gross testified,
their reliability as predictors of the effect of
Bendectin in humans is questionable because
of the dosage levels. Dr. Gross offered no
explanation of how the very high dosages
could be extrapolated to humans. ~Other
courts have rejected animal studies that re-
lied on high dosage levels as evidence of
causation in humans. See, eg, Turpin v.
Mervell Dow Pharms., Inc., 959 F.2d 1349
(6th Cir.1992) (reasoning that to eliminate
drugs toxic to embryos at high dosage levels

would eliminate most drugs and many useful

chemicals on which modern society depends
heavily) (citing James Wilson, Current Status
of Teratology, in HANDBOOK OF TERATOLOGY
60 (1977)). Gross also failed to explain why
the published studies from which he extract-

~ed the embryo.

ed his data had concluded Bendectin was not
harmful.

The in vivo studies identified in this case
cannot support the jury’s verdict.

C

Dr. Stuart Allen Newman also relied on
animal studies to support his ooinion that
Bendectin is a teratogen in hwnans. Dr.
Newman holds a doctorate in chemical phys-
ics and is a professor at New York Medical
College. He has published over fifty articles,
although none contain the opinions or conclu-
sions to which he testified in this case.

The studies Newman reviewed were in
vitro studies, which are based on tests con-
ducted on cells in-a test tube or petri dish.
Doxylamine succinate was placed directly on
the limb bud cells of animals including chick-
ens and mice. The development of cartilage
was affected. Newman acknowledged that in
these studies, the researchers who had con-
ducted them concluded only that doxylamine
succinate was potentially capable of inducing
genetic damage and that it should. be tested
on other systems. But Newman testified
that if you find an effect that prevails across
a number of different species, “you can be
awfully sure that the same thing will prevail
in humans.”

[17] Newman opined that Kellv Havner’s
defect was due to loss of porticns of the
skeleton that could with scientific certainty
have been caused by a teratogen that affect-
Similarly, he testified that
the findings of one study, the Hassell/Hori-
gan Study, indicated to him that coxylamine
succinate can interfere with choncrogenesis,
which is the process of eertain cells turning
into cartilage. We note that testimony to the
effect that a substance “could” or “can” cause
a disease or disorder is not evider.ce that in
reasonable probability it does. See. e.g., Par-
ker v. Employers Mut. Liab. Ins. Co., 440
S.W.2d 43, 47 (Tex.1969); Bowles v. Bour-
don, 148 Tex. 1, 219 SW.2d 779, V85 (1949).
Newman testified, however, that based on
the Hassell/Horigan and other anmal stud-
ies, he concluded with a reasonable degree of
medical certainty that doxylamine succinate
is a teratogen for cartilage development and
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that doxylamine succinate is a teratogen in
humans. He also testified that he had re-
viewed the records surrounding Marilyn
Havner’s pregnancy and that to a reasonable
certainty, she was not exposed to any terato-
gen other than Bendectin.

The in vitro studies are similar to the cell
biology data at issue in Allen v. Pennsylva-
nia Engineering, 102 F.3d at 198. The fact
that Bendectin may have an adverse effect
on limb bud cells is “the beginning, not the
end of the scientific inquiry and proves noth-
ing about causation without other scientific
evidence.” Id; see also Richardson, 857
F.2d at 830 (“Positive results from in vitro
studies may provide a clue signaling the need
for further research, but alone do not provide
a satisfactory basis for opining about causa-
tion in the human context.”); Bailey et al,
Reference Guide on Epidemiology, in REF-
ERENCE MANUAL ON SCIENTIFIC EVIDENCE,
supra, at 130-31 (noting that the problem
with in vitro studies is extrapolating the
findings “from tissues 'in laboratories to
whole human beings”).

Logical support for Dr. Newman’s opinions
was also lacking. A number of substances,
such as vitamin C, have been shown to dam-
age animal cells when placed directly on tis-
sue. Dr. Newman offered no explanation of
how he made the logical leap from the in
vitro studies on animal tissue to his conelu-
sion that Bendectin causes birth defects in
humans. Dr. Newman’s testimony is not
evidence of causation.

D ,

Of the five witnesses who testified on the
question of causation, the only witness who
opined that Bendectin was the cause of Kelly
Havner’'s birth defect, as opposed to birth
defects in general, was Dr. John Davis Palm-
er. Dr. Palmer is a licensed medical doctor
and holds a doctorate in pharmacology. He
is a professor at the University of Arizona
College of Medicine and the acting head of
its Pharmacology Department. His opinion
was based in part on the testimony of the
Havners’ other witnesses.

Dr. Palmer testified that there is a critical

period during gestation when the limbs of a
fetus are forming. Marilyn Havner took
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Bendectin somewhere between the 32nd and
42nd day of gestation, depending on how the
date of conception is calculated, which was
within the period for the development of
Kelly Havner’s hand and arm. Palmer ex-
plained that the molecular structure of doxy-
lamine succinate, one of the two components
of Bendectin, permits it to cross the placenta
from the mother’s body and reach the fetus.
Based on this fact and on in wvitro animal
studies, intact animal studies, and epidemio-
logical information, he concluded that doxyla-
mine succinate is a teratogen in humans.
Relying on this same information and on
information concerning Kelly Havner, includ-
ing the date her mother ingested Bendectin,
Dr. Palmer concluded that to a reasonable
degree of medical certainty, Bendectin
caused the birth defect seen in Kelly Hav-
ner’s hand.

However, Dr. Palmer’s testimony is based
on epidemiological studies that conclude just
the opposite. To the extent that he relied on
the opinions of Drs. Swan, Glasser, Newman,
or Gross, there is no scientifically reliable
evidence to support their opinions, as we
have seen. - Palmer identified no other study
or body of knowledge that would support his
opinion, other than the chemical structure of
doxylamine succinate and a study done on
antihistamines, not Bendectin. The Sixth
Circuit captured the essence of Dr. Palmer’s
testimony when it said, “no understandable
scientific basis is stated. Personal opinion,
not science, is testifying here.” Turpin, 959
F.2d at 1360. ‘That court further observed
that Dr. Palmer’s conclusions so overstated
their predicate that it could not legitimately
form the basis for a jury verdict. Id. We
agree with that observation based on the
record in this case.

* * * * * *

There is no scientifically reliable evidence
to support the verdict in this case. Accord-
ingly, we reverse the judgment of the court
of appeals in part and render judgment for
Merrell Dow.

BAKER, J., not sitting.
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GONZALEZ, Justice, concurring.

I join the Court’s opinion and judgment. I
write separately to reiterate that the guide-
lines we established in E.I. du Pont de Newm-
ours & Co. v. Robinson, 923 S.W.2d 549
(Tex.1995), are not limited to expert testimo-
ny based on a novel scientific theory.

In Robinson, we held that Texas Rule of
Evidence 702 requires the proponent of sci-
entific expert testimony to show that the
testimony is both relevant and reliable. Rob-
inson, 923 SW.2d at 556. In doing so, we
followed the lead of the United States Su-
preme Court and the Texas Court of Crimi-
nal Appeals and adopted a list of non-exelu-
sive factors for determining whether such
testimony .is admissible.! See id. at 554-57
(citing Daubert v. Merrell Dow Pharmaceu-
ticals, Inc., 509 U.S. 579, 113 S.Ct. 2786, 125
L.Ed2d 469 (1993); Kelly. v. State, 824
S.W.2d 568 (Tex.Crim.App.1992)). Here, the
Court applies the Robinson criteria to Mer-
rell Dow’s legal sufficiency -challenge and
concludes that the Havners’ expert testimony
is no evidence of causation. 953 S.W.2d 706.
I agree with this approach. But I am con-
cerned that some litigants may misread Rob-
inson to apply only to novel scientific evi-
dence because of my later writings applying
it to “junk science” cases. See S.V. v. RV,
933 S.W.2d 1, 26 (Tex.1996) (Gonzalez, J.,
concurring); Burroughs Wellcome Co. wv.
Crye, 907 S.W.2d 497, 500 (Tex.1995) (Gonza-
lez, J., concurring).

Recently, the Court of Criminal Appeals
addressed a similar attack on Kelly, that
court’s equivalent of Robinson. In rejecting
this argument, the court stated:

Nowhere in Kelly did we limit the two-
pronged standard to novel scientific evi-
dence.  The [United States] Supreme
Court in Daubert directly addressed the
issue in a footnote, stating “fajlthough the
Frye decision ‘itself focused exclusively on

1. These factors are:
(1) the extent to which the theory has been or
can be tested; :
(2) the extent to which the technique relies
upon the subjective interpretation of the ex-
pert;
(3) whether the theory has been subjected to
peer review and/or publication;
(4) the technique’s potential rate of error;

‘novel’ scientific techniques, we do not read
the requirements of Rule 702 to apply
specifically or exclusively to unconvention-
al evidence.” Daubert, 509 U.S. at 593 n.
11, 113 S.Ct. at 2796 n. 11. The Supreme
Court noted that “under the Rules, the
trial judge must ensure that any and all
scientific testimony or evidence admitted is
not only relevant, but reliable,” Id. at 589,
113 S.Ct. at 2795 (emphasis added). We
likewise see no value in having a different
standard of admissibility for ncvel scienti-
fic evidence. The problems presented in
determining whether or not a particular
type of evidence would be considered “nov-
- el” are daunting enough to reject applica-
tion of a dual standard. - Moreover, we
observe that the factors and criteria set
forth in Kelly as bearing upon the reliabili-
ty of proffered scientific evidence are ade-
quate measure for assuring that “novel”
scientific evidence which is “junk secience”
is excluded. These factors “address the
soundness of the underlying scientific theo-
ry and technique.” Jordan v. State, 928
S.W.2d 550, 554 (Tex.Crim.App.1996). ...

Hartman v. State, 946 S.W.2d 60, 63 (Tex.
Crim.App.1997). This analysis applies equal-
ly to Robinson. As I have said before, we
intended Robinson to “provide the exclusive
standard for evaluating the reliability of ex-
pert testimony about anything characterized
as science.” S.V. v. RV, 933 SW.2d at 42
(Gonzalez, J., concurring on rehearing). We
did not intend to free from Robinson’s grasp
what might. be considered routine science.

The Havners attempted to prove causation
primarily through expert testimony based on
epidemiological and animal studies. -These
foundations are by no means novel. By ap-
plying the Robinson factors to Merrell Dow’s
no-evidence challenge, the Court implicitly
holds that Robinson applies to sceentific ex-
pert, testimony across the board, The trial

(5) whether the underlying theory or technique
has been generally accepted as valid by the
relevant scientific community; and
(6) the non-judicial uses which have been
made of that theory or technique.
E.I. du Pont de Nemours & Co. v. Robinson, 923
S.W.2d 549, 557 (Tex.1995) (citatioa and foot-
note omitted).





732 Tex.

court must only determine whether the evi-
dence is relevant and reliable. See Robin-
som, 923 SW.2d at 556. It need not decide
whether the evidence is also novel.

SPECTOR, Justice, concurring.'

The Court today: fails to heed its own
warning that “the examination of a scientific
study by a cadre of lawyers is not-the same
as its examination by others trained in the
field of science or medicine.” 953 SW.2d at
727 (internal citations omitted). I agree that
the Havners’ expert witness testimony is not
legally sufficient evidence of  causation.
However, as a judge, and not a scientist, I
am uncomfortable with the majority’s ambi-
tious scientific analysis and its unnecessarily
expansive application of the Daubert stan-
dard. The majority’s opinion, replete with
dicta, gives courts no practical guidance out-
side the context of Bendectin litigation. Ac-
cordingly, I concur only in the judgment -of
the Court. ‘

ON MOTIOI\i FOR REHEARING
ORDER

The motion for rehearing filed on behalf of
the Havners is overruled. However, the ten-
or of that motion requires that we address
the eonduct of Respondents’ counsel.

This is not the first time in this case that
the Havners’ counsel have engaged in less
than exemplary conduct. Following the deci-
sion of the original panel of the court of
appeals, which had reversed the judgment of
the trial court and rendered judgment that
the Havners take nothing, Robert C. Hilliard
filed two briefs with the court of appeals
which that court, sitting en bane, found to be
“insulting, disrespectful, and unprofessional.”
Merrell Dow Pharmaceuticals, Inc. v. Hav-
ner, 907 S.W.2d 565, 566 (Tex.App.—Corpus
Christi 1994) (en banc) (per curiam). The
court of appeals further concluded that the
briefs “evidence[d] a violation of the Texas
Disciplinary Rules of Professional Conduct
that raises a substantial question as to the
lawyer’s honesty, trustworthiness, or fit-
ness.” Id. The court of appeals accordingly

1. An application for writ of error is pending in
this Court, and we express no opinion on the
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forwarded copies of those briefs to the Office
of General Counsel of the State Bar of Texas
pursuant to Texas Code of Judicial Conduct,
Canon 3(D)(@2). Id.

In assessing the appropriate response to
the motion for rehearing that has now been
filed by Hilliard and his co-counsel in this
Court, we agree with another of our courts of
appeals who recently found it necessary: to
address attacks on the integrity of that court:

A distinction must be drawn between
respectful advocacy and judicial denigra-
tion. Although the former is entitled to a
protected voice, the latter can only be con-
doned at the expense of the public’s confi-
dence in the judicial process. Even were
this court willing to tolerate the personal
insult levied by [counsel], we are obligated
to maintain the respect due this Court and
the legal system we took an oath to serve.

In re Maloney, 949 S.W.2d 385, 388 (Tex.
App.—San Antonio 1997, no writ) (en banc)
(per curiam); see also Johnson v. Johnson,
948 S.W.2d 835, 840-41 (Tex.App.—San An-
tonio 1997, writ requested)! (sanctioning
counsel for disparaging remarks about the
trial court and forwarding the court of ap-
peals’ opinion to the Office of General Coun-
sel, concluding that a substantial question
had been raised about counsel’s honesty,
trustworthiness, or fitness as a lawyer).

Courts possess inherent power to disci~
pline an attorney’s behavior. “‘Courts of
justice -are universally acknowledged to be
vested, by their very creation, with power to
impose silence, respect, and decorum, in their
presence.” Chambers v. NASCO; Inc., 501
U.S. 32, 43, 111 S.Ct. 2123, 115 L.Ed.2d 27
(1991) (further observing that a federal court
has the power to control admission to its bar
and to discipline attorneys who appear before
it) (quoting Anderson v. Dunn, 19 U.S. (6
Wheat.) 204, 227 (1821)); see also Public
Util. Comm’n v. Cofer, 754 SW.2d 121, 124
(Tex.1988); Johnsom, 948 S.W.2d at 840-41.

The Disciplinary Rules governing the con-
duct of a lawyer provide:

merits of that appeal.
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A lawyer should demonstrate respect for
the legal system and for those who serve
it, including judges, other lawyers and
public officials. While it is a lawyer’s duty,
when necessary, to challenge the rectitude
‘of official action, it is also a lawyer’s duty
to uphold legal process.

TEeX. DiscipLINARY R. PrRoF'L CONDUCT pream-
ble 14, reprinted in TEX. Gov’t CoDE, tit. 2,
subtit. G app. A (Vernon Supp.1997) (Tex.
State Bar R. art. X, § 9).

Rule 8.02(a) of the Disciplinary Rules spe-
cifically states:

A lawyer shall not make a statement
that.-the lawyer knows to be false or with
reckless disregard as to its truth or falsity
concerning the qualifications or integrity of
a judge, adjudicatory official or public legal
officer, or of a candidate for election or
appointment to judicial or legal office.

Id. Rule 8.02(a).

The Legislature has also provided a mech-
anism for courts to sanction counsel who file
pleadings presented for an improper purpose
or to harass. Tex. Civ. Prac. & REM.CODE
§§ 10.001—10.005. In addition, one of the
lawyers for the Havners, Barry Nace, is a
non-resident attorney. His appearance in
Texas courts is subject to the Rules Govern-
ing Admission to the Bar, including Rule
XIX. '

The specific portions of the “Respondents’
Motion for Rehearing” filed in this Court
that raise particular concerns are the “State-
ment of the Case for Rehearing” (pages 1-5),
the “Brief of the Argument” (pages 8, 14, and
16), and the “Prayer for Relief” (pages 19-
20). Counsel for Respondents Robert C. Hil-
liard of the firm of Hilliard & Mufioz, Barry
J. Nace of the firm of Paulson, Nace, Nor-
wind & Sellinger, and Rebecca E. Hamilton
of the firm of White, White & Hamilton; P:C.,
are hereby -afforded the opportunity to re-
spond as to why the Court should not

1) refer each of them to the appropriate

disciplinary authorities;

2) prohibit attorney Nace from practicing

in Texas courts; and »

3) impose monetary penalties as sanctions.

Any response must be filed in this Court
by £:00 p.m., Monday, November 24, 1997.

Done at the City of Austin, this 13th day of
November, 1997.

BAKER, J., hot sitting.
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MINNESOTA MINING AND MANUFAC-
TURING COMPANY, Petitioner,

v.

NISHIKA LTD. Lentec Corporation,
American 3D Ltd., and Nishika Manu-
facturing (H.K.) Ltd., Respondents.

No. 94-1124,
Supreme Court of Texés.

Argued March 19, 199¢.
" "“Decided Oct. 2, 1997.
~ As Corrected Oct. 30, 1997.

Four companies involved in development
and marketing of three-dimensional photo-
graphs sued seller of photographic emulsion,
a Minnesota based buSiness, alleging breach
of express and implied warranties in connee-
tion with emulsion’s alleged incompatibility
with backcoat sauce also sold by seller.
Upon jury verdict, the 60th District Court,
Jefferson County, Gary Sanderson, J., en-
tered judgment against seller awarding
lump-sum damage award to plaintiff compa-
nies. Seller appealed. The Beaumont Court
of Appeals, Brookshire, J., 885 S.W.2d 603,
affirmed in all relevant respects. * Seller filed
applieation, for writ. of error, ‘and -Supreme
Court certified questions as.to seller’s liabili-
ty and as to whether companies could recov-
er damages jointly as single eccnomic unit
under Minnesota law. The Minnesota Su-
preme Court, Keith, C.J., 565 N.W.2d 16,
ruled that under Minnesota law, noncontract-
ing parties who never used, purchased, or
otherwise acquired seller’s warraanted: goods
could not seek lost profits, unaccompanied by
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REQUEST NO. 5: Admit that at the time
of the sale, the Defendants knew the vehi-
cle had been wrecked and was unrepaira-
ble.

REQUEST NO. 6: Admit that the Defen-
dants failed to disclose material facts
which were known to the Defendant [sic]
at the time of the transaction.

REQUEST NO. 7: Admit that the failure
to disclose and the misrepresentations
were done for the purpose of inducing
Plaintiffs to enter into the agreement to
purchase the vehicle.

REQUEST NO. 8: Admit that Defendants
were given notice in writing of the claims
made in this petition, including a statement
of Plaintiffs’ actual damages and attorney’s
fees to the date of such notice, more than
60 days before this suit was filed in the
manner and form request by DTPA
§ 17.505(a).

In its answers that it wished to substitute,
Credit admitted requests Nos. 1, 2, and §;
said the answer to No. 3 was unknown; and
denied Nos. 4, 5, 6, and 7. National denied all
but No. 3, in which it admitted that the
vehicle had been in an auto accident but
denied it had been wrecked.

[8] In a summary judgment proceeding,
the Chambers at trial and on appeal must
show that no genuine issue of material fact
exists and that they are entitled to judgment
as a matter of law. TEXR.Civ.P. 166a(c);
Nixon v. Mr. Property Management Co.,
Inc., 690 S.W.2d 546, 548-49 (Tex.1985). Na-
tional and Credit failed to file a summary
judgment response. On appeal, therefore,
they may argue only that the Chambers pre-
sented no evidence to support their motion.
See City of Houston v. Clear Creek Basin
Auth., 589 S.W.2d 671, 678 (Tex.1979).

[91 The Chambers moved for summary
judgment on DTPA and common law fraud.
Among the deemed admissions were admis-
sions that the defendants knew the car had
been wrecked, that the defendants failed to
disclose material facts about which the defen-
dants knew at the time of sale, and that the
defendants failed to disclose the information
to induce the Chambers into the sale. With-
out the deemed admissions, the Chambers
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offered no evidence of these elements and
thus failed to show that there was no disput-
ed fact issue and failed to prove they were
entitled to judgment as a matter of law.
Moreover, some of the requests for admis-
sions resemble either questions of law or
mixed questions of law and fact. Requestors
may not compel parties to answer legal con-
clusions, see Gore v. Cumningham, 297
S.W.2d 287, 291 (Tex.Civ.App.—Beaumont
1956, writ ref’d n.r.e.); White v. Watkins, 385
S.W.2d 267, 269 (Tex.Civ.App.—Waco 1964,
no writ), and such conclusions do not bind
the court, Fort Bend Cent. Appraisal Dist. v.
Hines Wholesale Nurseries, 844 S.W.2d 857,
858-59 (Tex.App.—Texarkana 1992, writ de-
nied).

We therefore sustain the appellants’ two
points of error, reverse the trial court’s judg-
ment, and remand for further proceedings
consistent with this opinion.

w
(o] E KEY NUMBER SYSTEM
7

H. Lee CAIN and Wife, Betty Jane Cain,
Furniture Crafters, Inc., and Summit
Furniture Industries, Inc. (Formerly
Wood Designs, Inc.), Appellants,

V.

RUST INDUSTRIAL CLEANING SER-
VICES, INC. as Successor In Interest to
Enclean Environmental Services Group,
Inc., Successor In Interest of Sizemore
Environmental Group, Inc., Appellees.

No. 06-97-00100-CV.

Court of Appeals of Texas,
Texarkana.

Submitted April 1, 1998.
Decided May 1, 1998.
Rehearing Overruled June 16, 1998.

Landowner filed action against environ-
mental remediation company concerning its
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cleanup of arsenic contamination on adjacent
property, asserting theories of negligence,
trespass, and nuisance. The 196th Judicial
District Court, Hunt County, Joe M. Leon-
ard, J., entered summary judgment in favor
of remediation company. Landowner appeal-
ed. The Court of Appeals, Grant, J., held
that remediation company was not liable to
landowner on negligence, trespass, or nui-
sance theories in absence of any evidence
that any arsenic-laden soil actually drained
onto landowner’s property because of remed-
iation company’s action.

Affirmed.

1. Judgment €189

Evidence that has been objected to re-
mains part of summary judgment proof un-
less order sustaining objection is reduced to
writing, signed, and entered of record.
Rules App.Proc., Rule 33.1.

2. Judgment &=186

Summary judgment motion is to be de-
cided on written record.

3. Judgment €=185.3(21)

Expert’s affidavit sufficiently set out his
qualifications, relevant facts, and his conclu-
sions based upon those facts and thus was
competent summary judgment proof in negli-
gence action concerning environmental
remediation of property.

4. Judgment ¢=185.1(3)

Affidavit setting out opinion of value of
real property did not have to explain how
affiant obtained personal knowledge about
property in order to constitute competent
summary judgment proof on value of proper-
ty in negligence action concerning environ-
mental remediation of property.

5. Negligence &1

Elements of common-law doctrine of
negligence are : 1) legal duty owed by one
person to another; 2) breach of that duty; 3)
that breach was proximate cause of injury;
and 4) actual injury.

6. Waters and Water Courses €118

Lower landowner has duty to receive
natural flow of surface water.

7. Negligence ¢=19

Environmental remediation company
was not liable to landowner on negligence
theory concerning cleanup of arsenic on adja-
cent property, absent any evidence that
remediation company had plowed up contam-
inated soil before heavy rainfall which
drained across landowner’s property, that
any arsenic-laden soil drained onto landown-
er’s property, or that any increase in dirt or
water washed across landowner’s property
was result of any act by remediation compa-

ny.
8. Trespass =10, 12

Trespass to real property requires show-
ing of unauthorized physical entry onto plain-
tiff’s property by some person or thing.

9. Trespass &=12

Environmental remediation company
was not liable to landowner on trespass theo-
ry concerning cleanup of arsenic on adjacent
property, absent any evidence that any ar-
senic-laden soil drained onto landowner’s
property because of remediation company’s
action.

10. Nuisance &4

Nuisance which impairs comfortable en-
joyment of real property may give rise to
damages for annoyance and discomfiture.

11. Nuisance &=3(1)

Nuisance may occur in one of three dif-
ferent ways: (1) physical harm to property,
such as encroachment of damaging substance
or by property’s destruction; (2) physical
harm to person on his or her property, such
as by assault to his or her senses or by other
personal injury; and (3) emotional harm to
person from deprivation of enjoyment of his
or her property, such as by fear, apprehen-
sion, offense, or loss of peace of mind.

12. Nuisance &=3(1), 4

Environmental remediation company
was not liable to landowner on nuisance theo-
ry concerning cleanup of arsenic on adjacent
property, absent any evidence that any ar-
senic-laden soil drained onto landowner’s
property because of remediation company’s
action.
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Channy F. Wood, Garner & Stein, Amaril-
lo, for appellants.

Robert L. Scott, Greenville, James A.
Hourihan, Hogan & Hartson, L.L.P., Wash-
ington, DC, Jeffrey S. George, Hogan &
Hartson, Colorado Springs, CO, John P. Kin-
cade, Winstead, Sechrest, Minick, Dallas, for
appellees.

Before CORNELIUS, C.J., and GRANT
and ROSS, JJ.

OPINION

GRANT, Justice.

H. Lee Cain and Betty Jane Cain, Furni-
ture Crafters, Inc., and Summit Furniture
Industries, Inc. (formerly Wood Designs,
Inc.), collectively referred to as “Cain,” ap-
peal from a summary judgment rendered in
favor of Rust Industrial Cleaning Services,
Inc., as successor in interest to Enclean En-
vironmental Services Group, Inc., successor
in interest of Sizemore Environmental
Group, Inc., collectively referred to as “En-
clean.”

The issues raised on appeal are whether
the trial court erred by failing to grant Cain’s
objections to summary judgment affidavits
and whether the trial court then erred by
granting Enclean’s motion for summary
judgment.

Cain contends that there are factual ques-
tions that must be answered by a jury and
summary judgment is thus improper. Cain,
as owner of a furniture manufacturing com-
pany, owns land contaminated with arsenic at
a level much higher than permitted by state
regulation. Adjoining property owned by a
railroad was similarly contaminated. The
contamination was caused by a previous own-
er of Cain’s property. That owner, Hi-Yield,
had manufactured or refined a number of
chemicals, including arsenic, at that location
for decades, leaving a substantial amount of

1. The remediation was required by the Texas
Water Commission, which had considerable and
understandable trepidation about enormous
quantities of arsenic migrating into local under-
ground water.

2. See generally TexR.App. P. 33.1; Washington v.
McMillan, 898 S.W.2d 392, 397 (Tex.App.—San
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arsenic in the soil. The railroad hired Encle-
an to do an environmental remediation of the
property ! by removing soil and adding a
chemical (ferrous sulfate) to alleviate the con-
tamination. Cain contends that Enclean per-
formed took these actions negligently and
that their negligent performance allowed ad-
ditional arsenic-laden soil to wash over his
property, causing him extensive damages
when he was required to close his business
and abandon the manufacturing facility.

Cain brought causes of action including
negligence, trespass, and nuisance. He con-
tends on appeal that Enclean failed to conclu-
sively establish the failure of these causes of
action because there are factual issues re-
maining to be resolved about Enclean’s activ-
ities and their impact upon his property.

[1,2] Cain first contends that the affida-
vits of Davis L. Ford and Randy Tarpley
were improperly considered by the trial
court in rendering its judgment and that the
court erred by failing to grant his objections
to those affidavits. Evidence that has been
objected to remains part of the summary
judgment proof unless an order sustaining
the objection is reduced to writing, signed,
and entered of record. Fads v. American
Bank, NA, 843 SW.2d 208, 211 (Tex.App.—
Waco 1992, no writ).2 A summary judgment
motion is to be decided on the written record.
See Houston v. Clear Creek Basin Auth., 589
S.wW.2d 671, 678 (Tex.1979). If rulings on
objections are not reduced to written form,
there can be no written record to review.
Washington v. McMillan, 898 S.W.2d 392,
397(Tex.App.—San Antonio 1995, no writ).

In the present case, there was no written
ruling on the objection raised by counsel.
Further, the reporter’s record of the sum-
mary judgment hearing shows only that the
court intended to rule at a later date, but
does not contain a specific ruling on the
objection. The complaint of error regarding

Antonio 1995, no writ); Williams v. Conroe In-
dep. Sch. Dist., 809 S.W.2d 954, 957 (Tex.App.—
Beaumont 1991, no writ); Guzman v. Solis, 748
S.W.2d 108, 111 (Tex.App.—San Antonio 1988,
writ denied); Utilities Pipeline Co. v. American
Petrofina Marketing, 760 S.\W.2d 719, 723 (Tex.
App.—Dallas 1988, no writ).
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their objection therefore fails, and we must
review the summary judgment in light of all
of the summary judgment evidence, including
the affidavits at issue.

Counsel contends that because his conten-
tion is one of substance rather than one of
form, then the above-cited cases do not ap-
ply, and he did not need to raise the issue at
the summary judgment hearing or obtain a
ruling before bringing the issue on appeal.
Despite the apparently clear-cut language
used in the cases cited above, there is also a
line of cases that equally clearly says that no
objection need be raised to a substantive
defect in summary judgment evidence, and
that error may be claimed to such substan-
tive defects for the first time on appeal.? As
interpreted by those cases, TEx.R. Civ. P.
166a(f) provides that where a substantive
defect exists, then TEX.R.App. P. 33.1 is abro-
gated sub silentio, and counsel need not
make a timely objection to preserve error for
review.

We find this reasoning unpersuasive. The
conceptual underpinning for this line of cases
is that a document does not constitute evi-
dence, typically because the document is not
really an affidavit due to the omission of a
signature * or lack of a jurat’” Thus, the
courts in these cases found that it was error
to grant a summary judgment based on such
fundamentally defective instruments.b
Sturm Jewelry, Inc. v. First Nat. Bank,
Franklin, 593 S.W.2d 813, 814 (Tex.Civ.

3. Schultz v. Rural/Metro Corp., 956 S.W.2d 757,
762 (Tex.App.—Houston [lst Dist.] 1997, no
writ); Peerenboom v. HSP Foods, Inc., 910
S.wW.2d 156, 161 (Tex.App.—Waco 1995, no
writ); Kotzur v. Kelly, 791 S.W.2d 254, 256 (Tex.
App.—Corpus Christi 1990, no writ); Schultz v.
General Motors Acceptance Corp., 704 S.W.2d
797, 800-01 (Tex.App.—Dallas 1985, no writ);
Habern v. Commonwealth Nat’l Bank, 479
S.W.2d 99, 100-101 (Tex.Civ.App.—Dallas 1972,
no writ).

4. De Los Santos v. Southwest Texas Methodist
Hosp., 802 S.W.2d 749 (Tex.App.—San Antonio
1990, no writ), overruled on other grounds, Lewis
v. Blake, 876 S.W.2d 314 (Tex.1994).

5. Perkins v. Crittenden, 462 S.W.2d 565 (Tex.
1970) (distinguishing Youngstown Sheet & Tube
Co. v. Penn, 363 S.W.2d 230 (Tex.1962)); Trimble
v. Gulf Paint & Battery, Inc., 728 S.W.2d 887,
889 (Tex.App.—ouston [1st Dist.] 1987, no writ)

App.—Waco 1980, no writ). This, however,
is the type of form error to which the rule
requires an objection with an opportunity to
correct.

Counsel complains that Ford’s affidavit
was improper because it did not list Ford’s
qualifications as an expert and, therefore,
that his conclusions that Enclean was not
negligent were without foundation and were
mere conclusions. A mere legal conclusion
does not constitute summary judgment evi-
dence and has been treated by the appellate
courts as a substantive error not requiring
objection.”

[8] In the present case, the expert’s affi-
davit contains a summary of his experience
working as an environmental engineer for
over thirty years with hazardous waste sites,
and his educational background with a mas-
ter’s and doctoral degree in environmental
health engineering. He then specified an
extensive list of documents that he reviewed
in his examination, including the plan ap-
proved by the Texas Water Commission and
the Commission’s subsequent approval and
closure of the site. Based upon his review,
he concluded that Enclean acted in accor-
dance with the State-approved plan for
remediation and that there was nothing to
indicate that any act by Enclean contaminat-
ed any adjacent properties.

As an expert in the field, he would have
the ability to determine whether the remedi-

(acknowledged by this court in Clendennen v.
Williams, 896 S.W.2d 257, 260 (Tex.App.—Texar-
kana 1995, no writ).

6. Although this type of error is labeled by case
law as a substantive defect, it is more accurate to
describe the type of error as one that causes the
document to have no evidentiary value. Thus,
since it was not evidence, it would have no
evidentiary value and would not be considered in
any way on appeal.

7. Progressive County Mut. Ins. Co. v. Carway, 951
S.W.2d 108, 117 (Tex.App.—ouston [14th Dist.]
1997, no writ); Pena v. Neal, Inc., 901 S.W.2d
663, 668 (Tex.App.-San Antonio 1995, writ de-
nied); Ramirez v. Transcontinental Ins. Co., 881
S.W.2d 818, 829 (Tex.App.—ouston [14th Dist.]
1994, writ denied); Bell v. Moores, 832 S.W.2d
749 (Tex.App.—Houston [14th Dist.] 1992, writ
denied); Schultz, 704 S.W.2d at 801; Habern,
479 S.\W.2d at 101.
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ation company complied with the proper
standard of care. Indeed, an expert is re-
quired in a case involving the application of a
specialized branch of science, such as this
one, in order to provide an opinion about
whether appropriate procedures were used
by the remediator. See E.I. du Pont de
Nemours and Co. v. Robinson, 923 S.W.2d
549, 559-60 (Tex.1995).

This affidavit sufficiently sets out the ex-
pert’s qualifications, the relevant facts, and
his conclusions based upon those facts. It is
competent summary judgment proof.

[4] Counsel also argues that Tarpley’s
affidavit (which set out his opinion of the
value of the real property) is insufficient
because he did not show how he came to
have such knowledge of the property or of
the manufacturing operation. Counsel has
not directed this court to authority requiring
Tarpley not only to state that he has such
personal knowledge about the realty, but also
to explain how he obtained the personal
knowledge about the property. Further, the
profits obtained from the manufacturing op-
eration are not mentioned in his affidavit,
and Cain’s complaint on that basis is irrele-
vant.

In reviewing a summary judgment granted
in favor of a defendant,® we look to see
whether the movant has established that he
is entitled to summary judgment as a matter
of law.® Because the movant bears the bur-
den of proof, all conflicts in the evidence are
disregarded, evidence favorable to the non-
movant is taken as true, and all doubts as to
the genuine issue of material fact are re-
solved in favor of the nonmovant.!

The underlying groundwork for this case is
as follows.

Cain’s property was heavily contaminated
with arsenic because it had previously been
used by a chemical company to manufacture

8. This appeal was perfected after September 1,
1997, after the effective date of the amendments
to TexR. Cwv. P. 166a. The case was tried, how-
ever, under the preceding version of the rule.

9. Baubles & Beads v. Louis Vuitton, S.A., 766
S.W.2d 377 (Tex.App.—Texarkana 1989, no
writ); Houston v. Clear Creek Basin Auth., 589
S.W.2d 671 (Tex.1979).
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arsenic acid. Complaints of contamination
began in the 1960s. Cain leased the proper-
ty initially in 1975 (later purchasing it) and
knew by 1983 that extremely high levels of
arsenic existed on the west side of the prop-
erty. (Cain was involved in extended litiga-
tion with the previous owner, the Hi-Yield
Corporation, over this very subject).

The adjoining property, owned by a rail-
road, was similarly contaminated. In accor-
dance with the directives of the Texas Water
Commission, the railroad retained Enclean to
clean up the property. (Cain was apparently
similarly ordered to clean up his own proper-
ty, but refused to do so).

[5] The elements of the common-law doc-
trine of negligence are well established.
They are: 1) a legal duty owed by one person
to another; 2) a breach of that duty; 3) that
the breach was a proximate cause of the
injury; and 4) actual injury. Alm v. Alumi-
num Co. of America, 717 SW.2d 588, 595
(Tex.1986); see also Greater Houston
Transp. Co. v. Phillips, 801 S.W.2d 523, 525
(Tex.1990) (restated as three elements).

Cain brought suit based upon his assertion
that Enclean dug up arsenic-laden soil and
that a heavy rainstorm in late October 1991
washed the arsenic-laden soil onto his prop-
erty.! He argues that the digging was done
negligently because Enclean did not set up
barriers of some sort to keep the newly
exposed soil from washing across his proper-
ty. The remediation of the property was
partially accomplished through removal of
the contaminated dirt and partially through
the mixing of ferrous sulfate with the re-
maining soil and with soil imported for the
purpose. Cain alleged that the contaminated
soil was washed down and over his property
and that he recognized this because of the
distinctive orange markings left by the sul-
fate as it dried. Thus, he contends that

10. Nixon v. Mr. Property Management Co., 690
S.W.2d 546 (Tex.1985).

11. Cain had to place into issue evidence to show
that arsenic was deposited on his property in
addition to the contamination already in exis-
tence, through some wrongful act of the defen-
dant.
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additional arsenic-laden soil was added to his
property as a result of negligent remediation
by Enclean.

[6] Cain specifically contends that there
are issues of fact about whether “surface
water, soil, and chemicals” came onto his
property from the railroad property. Al-
though there is summary judgment proof
that surface water came across his property,
that is not the material issue. Indeed, a
lower landowner has a duty to receive the
natural flow of surface water. Bunch wv.
Thomas, 121 Tex. 225, 49 S.W.2d 421 (1932);
Jefferson Cty. Drainage Dist. No. 6 v. Lower
Neches Valley Auth., 876 S.W.2d 940, 950
(Tex.App.—Beaumont 1994, writ denied).!?
It must be shown that harmful soil and
harmful chemicals came onto his property—
using the water as a medium of transport, as
a result of the defendant’s wrongful act.

Enclean provided summary judgment evi-
dence that it did not begin plowing the area
uphill from Cain until after the heavy rain
that allegedly caused the runoff. Enclean’s
evidence shows that the ferrous sulfate was
piled on the property before the rain. The
orange material photographed by Cain and
described by him and his employees as wash-
ing up onto his property is the residue from
the ferrous sulfate (which is not toxic). En-
clean also provided evidence that, prior to
beginning the remediation, it had dug a ditch
twenty feet wide along the western boundary
of the property to provide drainage in the
event of a rainstorm.

Barnett, Enclean’s foreman managing the
work on the site, stated in his deposition that
four inches of rain fell during the afternoon
in question onto already saturated soil and
that some runoff at that time occurred but at
a time before Enclean broke ground at that
end of the property. Barnett also pointed
out that, at the time of the rain, they were
working only on zone 3 and zone 4, which had
runoff toward the east, and not in the di-
rection of Cain’s property. The expert’s
(Ford) affidavit states that Enclean complied
with all of the requirements of the Texas

12. See Kraft v. Langford, 565 S.W.2d 223, 228
(Tex.1978).

Water Commission and that his review re-
vealed no evidence that Enclean contaminat-
ed any adjacent properties, based upon a
number of documents, including the deposi-
tions relied upon by Cain in responding to
Enclean’s motion for summary judgment.

In response, Cain points to his own deposi-
tion testimony, stating that the buildings
were stained by the ferrous sulfate. Cain
also argues that it takes no expert testimony
to show that water runs downhill and that
contaminated soil is obviously washed along
with the water. Cain misses the point in this
respect. His suit is against Enclean, not the
property owner. Cain must show that some
act by Enclean was a cause of the harm. In
this respect, the only thing that Enclean
could have done that might have arguably
increased the amount of contaminated soil
moving across the property would have been
to plow up the ground in the appropriate
flood zone before the rain.!®

Cain testified by deposition that the water
passed over torn-up land on the railroad
property, that the ferrous sulfate all washed
over to his property, and that Enclean had
pulverized some undefined portion of the
property before the rain. This statement
does not show that the portion of the proper-
ty that drained onto Cain’s property was
plowed before the rain. The mere fact that
water drained across the railroad’s property
onto Cain’s property does not show that acts
by Enclean added an additional damage fac-
tor unless there is some proof that additional
arsenic was added to Cain’s soil by that
drainage. There is no other cited evidence
that would tend to controvert Enclean’s evi-
dence.

[71 Enclean provided expert testimony
stating that only the ferrous sulfate was
washed across. The clearest shortfall in
Cain’s case is the total absence of contradic-
tory proof that any arsenic-laden soil came
onto his property. Cain’s counter to that
position is that if the ferrous sulfate washed
across, surely other materials did too. That

13. Cain points to three record cites (five pages)
in support of his position on this point. Only his
own deposition has any real connection to this
particular issue.
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does not necessarily follow. Cain has provid-
ed no evidence that arsenic-laden soil washed
onto his property—which might be shown by
a soil analysis or possibly by other means.
Instead, he wants this court to indulge a
presumption that if the ferrous sulfate came,
so did the dirt. He further wants this court
to presume that if dirt came across, it was
contaminated. As noted above, he has also
provided no direct evidence that Enclean had
done anything to the relevant portion of the
property that would have increased any run-
off of water before the rain or that any dirt
was so transported. He has provided no
evidence that any contaminated dirt was
washed onto his property or that if any was
washed across his property, the amount was
increased as a result of some act by Enclean.

In the absence of any evidence that the
claimed act occurred or of some damage to
Cain’s property from contaminated soil, neg-
ligence cannot be shown.

[8] Trespass to real property requires a
showing of an unauthorized physical entry
onto the plaintiff’s property by some person
or thing. Railroad Comm™n of Texas wv.
Manziel, 361 S.W.2d 560, 567 (Tex.1962);
Crow v. TRW, Inc., 893 S.W.2d 72, 77 (Tex.
App.—Corpus Christi 1994, no writ).

There are cases holding that every unau-
thorized entry upon land of another is a
trespass even if no damage is done and that
“the intent or motive prompting the trespass
is immaterial.” Trinity Universal Ins. Co. v.
Cowan, 945 SW.2d 819, 827 (Tex.1997), cit-
g McDaniel Bros. v. Wilson, 70 S.W.2d
618, 621 (Tex.Civ.App.—Beaumont 1934, writ
ref’d). A trespass to real property is com-
mitted where a person enters another’s land
without consent or alternatively the unautho-
rized entry upon the land of another. Stone
Resources, Inc. v. Barnett, 661 S.W.2d 148
(Tex.Civ.App.—Houston [1st Dist.] 1983, no
writ). The entry need not be in person but
may be made by causing or permitting a
thing to cross the boundary of a property.
Glade v. Dietert, 156 Tex. 382, 295 S.W.2d
642, 645 (1956). The courts have uniformly
held that once a plaintiff proves right of
ownership of the property or a lawful right of
possession and an entry by the defendant,
the burden of proof falls on the defendant to
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then plead and prove consent or license as
justification for the entry. Stone Resources,
661 S.W.2d at 151.

[91 In the present case, however, Cain
specifically complains that the trespass was
of soil contaminated with the toxic substance
of arsenic, because of negligent acts by En-
clean. As noted above, there is no evidence
that Enclean acted negligently or that any
contaminated soil entered Cain’s property
because of Enclean’s action. Enclean has
successfully met its burden to disprove an
element of the offense, and summary judg-
ment was proper.

[10] Cain also contends that the trial
court erred in entering summary judgment
against his claim of nuisance. Courts have
broken actionable nuisance into three classi-
fications: negligent invasion of another’s in-
terests; intentional invasion of another’s in-
terests; or other conduct, culpable because
abnormal and out of place in its surround-
ings, that invades another’s interests. City
of Tyler v. Likes, 962 S.W.2d 489, 502-04,
(Tex.1997); see Bible Baptist Church v. Cle-
burne, 848 S.W.2d 826, 829 (Tex.App.—Waco
1993, writ denied). A nuisance which im-
pairs the comfortable enjoyment of real
property may give rise to damages for “an-
noyance and discomfiture.” Id.; Daniel v.
Fort Worth & R.G. Ry., 96 Tex. 327, 72 S.W.
578, 579 (1903); accord, Baltimore & Poto-
mac Railroad Co. v. Fifth Baptist Church,
108 U.S. 317, 335, 2 S.Ct. 719, 731, 27 L.Ed.
739 (1883).

[11] A nuisance may occur in one of three
different ways: (1) physical harm to proper-
ty, such as encroachment of a damaging sub-
stance or by the property’s destruction; (2)
physical harm to a person on his or her
property, such as by an assault to his or her
senses or by other personal injury; and (3)
emotional harm to a person from the depriva-
tion of the enjoyment of his or her property,
such as by fear, apprehension, offense, or
loss of peace of mind. Ward v. Northeast
Texas Farmers Co—op Elevator, 909 S.W.2d
143, 151 (Tex.App.—Texarkana 1995, writ de-
nied); Maranatha Temple, Inc. v. Enterprise
Products Co., 893 S.W.2d 92 (Tex.App.—
Houston [1st Dist.] 1994, writ denied).
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[12] Under any version of events postu-
lated, the complete absence of any summary
judgment proof to contest Enclean’s evidence
that no toxic arsenic-laden soil was deposited
on Cain’s property means that the nuisance
claim likewise fails.

The judgment is affirmed.

w
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Jack Wayne REEVES, Appellant,
v.
The STATE of Texas, Appellee.
No. 10-96-196-CR.

Court of Appeals of Texas,
Waco.

May 6, 1998.

Defendant was convicted before the
220th District Court, Bosque County, James
E. Morgan, J., of murder of his wife, sen-
tenced to 99 years’ imprisonment and fined
$10,000. Defendant appealed conviction.
The Court of Appeals, Vance, J., held that:
(1) evidence was legally and factually suffi-
cient to convict, even though entirely circum-
stantial; (2) “mere evidence” items were per-
missibly seized even though not listed in
search warrant; (3) exclusion of seized evi-
dence was not required by state’s failure to
comply with article requiring magistrate’s
approval prior to transferring evidence to
another county; (4) expert testimony did not
entitle defendant to lesser-included offense
instruction; (5) error in admitting testimony
concerning comments by and conduct of de-
fendant’s son, which had tendency to mislead
jury and confuse issues, was harmless; (6)
defendant’s constitutional rights to communi-
cate with counsel were not violated by testi-
mony that defendant nodded his head when
officer was testifying on location of victim’s
remains in another proceeding; and (7) con-
stitutional error in admitting evidence that

defendant refused officers consent to make
warrantless search of his home was harm-
less.

Affirmed.

1. Criminal Law €=1144.13(2.1), 1159.2(7),
1159.6

In determining whether evidence is le-
gally sufficient to support verdict, Court of
Appeals views evidence in the light most
favorable to verdict, asking whether any ra-
tional trier of fact could have found essential
elements of crime beyond a reasonable
doubt; standard is the same for both direct
and circumstantial evidence cases.

2. Criminal Law ¢=1159.2(1)

Under Jackson standard for determin-
ing legal sufficiency of evidence to support
conviction, Court of Appeals does not posi-
tion itself as 13th juror in assessing evidence;
rather, Court positions itself as final, due-
process safeguard ensuring only the rational-
ity of factfinder.

3. Criminal Law &=553, 1159.2(9), 1159.4(2)

Trier of fact is sole judge of weight of
evidence and credibility of witnesses and may
believe or disbelieve all or any part of any
witness’ testimony.

4. Criminal Law ¢=1159.3(1), 1159.4(1)

In determining legal sufficiency of evi-
dence to support conviction, Court of Appeals
does not resolve any conflict in fact or evalu-
ate credibility of witnesses.

5. Criminal Law ¢=1159.2(2)

Evidence is not rendered legally insuffi-
cient to support conviction merely because
appellant presents different version of
events.

6. Criminal Law ¢=1159.2(7)

In determining legal sufficiency of evi-
dence to support conviction, Court of Appeals
has only the discretion to determine if any
rational trier of fact, considering evidence
admitted at trial, could have found essential
elements of offense beyond a reasonable
doubt.
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deletion of the definition of the phrase for-
merly provided. Nevertheless, the phraseol-
ogy adopted permits evidence of prior crimi-
nal acts “regardless of whether” the accused
was “charged with or finally convicted of the
crime.” Id. A plain reading of the phrase
“regardless of whether” contemplates intro-
duction of, among other things, crimes: (1)
for which the accused was “finally convicted”;
(2) for which the accused was convicted and
given a suspended sentence; or (3) which the
accused committed but was not charged with
or convicted of. Id.3

Under this reading of article 37.07, section
3(a), the State may properly introduce, dur-
ing the punishment phase, evidence of a de-
fendant’s prior conviction for which he re-
ceived probation or community supervision,
regardless of whether the sentence was sub-
sequently imposed. In this case, the State
offered evidence of Liggins’ three prior con-
victions for which he received probation. Ar-
ticle 37.07, section 3(a) permits the admission
of such evidence. Thus, we overrule Liggins’
tenth point.

JURY ARGUMENT

[26] Liggins argues in his twelfth point
that the State made impermissible jury argu-
ment during the punishment phase of trial.
During the argument, the prosecutor stated,
“ His misdemeanors, all probations. And
never in any of these did the Defendant
comply or fulfill his probation.” Liggins con-
tends that this argument injected facts out-
side the record because the State offered no
evidence that any of the misdemeanor proba-
tions had been revoked. However, Liggins
failed to object when the State made this
argument.

A defendant must make a timely objection
to improper jury argument to preserve the
complaint for appellate review. Banda v.
State, 890 S.W.2d 42, 62 (Tex.Crim.App.
1994); TexR.App. P. 33.1(a)(1). If he fails to
do so, he forfeits the right to complain about
the argument on appeal. Cockrell v. State,
933 S.W.2d 73, 89 (Tex.Crim.App.1996).

8. This listing should not be considered exhaus-
tive. See, e.g., Davis v. State, 968 S.W.2d 368,
372 (Tex.Crim.App.1998) (evidence of prior
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Liggins concedes that he did not object to
the argument. Accordingly, we overrule
Liggins’ twelfth point because he failed to
properly preserve it for our review. Id.

We affirm the judgment.

w
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Beverly R. JACKSON, Appellant,
v.
FIESTA MART, INC., Appellee.
No. 03-98-00139-CV.

Court of Appeals of Texas,
Austin.

Oct. 29, 1998.

Employee brought slip-and-fall action
against employer. The 345th Judicial District
Court, Travis County, Joseph H. Hart, P.J,,
entered summary judgment in favor of em-
ployer. Employee appealed. The Court of
Appeals, Jones, J., held that: (1) employer’s
motion for summary judgment was a no-
evidence motion which shifted the burden of
raising a genuine issue of material fact to the
plaintiff, and (2) employee failed to create
genuine issue of material fact as to whether
spill had been on the floor long enough to
charge employer with actual or constructive
knowledge of its existence, as would preclude
summary judgment.

Affirmed.

1. Appeal and Error €863

Like a directed verdict, the task of the
appellate court in reviewing a grant of no-
evidence summary judgment is to determine
whether the plaintiff has produced any evi-
dence of probative force to raise fact issues
on the material questions presented.

unadjudicated community supervision admissible
under article 37.07, § 3(a)).
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2. Appeal and Error &934(1)

Appellate court must consider all evi-
dence in light most favorable to party against
whom no-evidence summary judgment was
rendered; every reasonable inference must
be indulged in favor of nonmovant, and any
doubts resolved in its favor.

3. Judgment €&=185(5)

No-evidence summary judgment is prop-
erly granted if the nonmovant fails to bring
forth more than a scintilla of probative evi-
dence to raise a genuine issue of material
fact as to an essential element of the non-
movant’s claim on which the nonmovant
would have the burden of proof at trial.
Vernon’s Ann.Texas Rules Civ.Proc., Rule
166a().

4. Judgment &=185(5)

If the evidence supporting a finding ris-
es to a level that would enable reasonable,
fair-minded persons to differ in their conclu-
sions, then more than a scintilla of evidence
exists as would support no-evidence sum-
mary judgment.

5. Judgment &=185(5)

Less than a scintilla of evidence exists,
as would support no-evidence summary judg-
ment, when the evidence is so weak as to do
no more than create a mere surmise or suspi-
cion of a fact, and the legal effect is that
there is no evidence.

6. Negligence ¢=28

Elements of a premises-liability cause of
action are: (1) actual or constructive knowl-
edge by the owner of some condition on the
premises; (2) that the condition posed an
unreasonable risk of harm; (3) that the own-
er did not exercise reasonable care to reduce
or eliminate the risk; and (4) that the own-
er’s failure to use such care proximately
caused the plaintiff’s injuries.

7. Employers’ Liability =11

Employer’s standard of care for employ-
ees is the same as the standard of care for
invitees generally.

8. Judgment €&=185(2)

Defendant’s motion for summary judg-
ment in slip-and-fall case was a no-evidence

motion which shifted the burden of raising a
genuine issue of material fact to the plaintiff.
Vernon’s Ann.Texas Rules Civ.Proc., Rule
166a().

9. Judgment ¢=181(33)

Employee who was injured in slip-and-
fall accident failed to create genuine issue of
material fact as to whether spill had been on
the floor long enough to charge employer
with actual or constructive knowledge of its
existence, as would preclude summary judg-
ment.

Joe James Sawyer, Austin, for Appellant.

Michael S. Wilson, Davis & Wilkerson,
P.C., Austin, for Appellee.

Before YEAKEL, C.J., and JONES and
B.A. SMITH, JJ.

JONES, Justice.

Appellant Beverly R. Jackson sued appel-
lee Fiesta Mart, Inc. to recover damages for
injuries received as a result of a slip and fall
on Fiesta’s premises. Fiesta filed a no-evi-
dence motion for summary judgment under
Tex.R. Civ. P. 166a(i) claiming that after
adequate time for discovery, Jackson pro-
duced no evidence in support of an essential
element of her dangerous-premises claim.
The trial court granted Fiesta’s motion on
the basis that there was no evidence that
Fiesta knew or should have known the liquid
was on the floor. On appeal, Jackson asserts
in a single point of error that the trial court
erred in granting Fiesta’s summary judg-
ment motion. We will affirm.

FACTUAL AND PROCEDURAL
BACKGROUND

Jackson was working as an employee of
Fiesta in Austin when she slipped and fell on
a spot of liquid on the floor at the end of a
checkout stand. Nearly two years later,
Jackson filed suit against Fiesta as a result
of the fall, alleging that she fell because of an
unreasonably dangerous condition. Fiesta is
a non-subscriber under the Workers Com-
pensation Act.
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The parties exchanged discovery requests
and responses from March 1995 through Jan-
uary 1997. During this period, Fiesta de-
posed Jackson. No other witnesses were
deposed by either party. In October 1997,
Fiesta moved for summary judgment under
new Tex.R. Civ. P. 166a(i) on the grounds
that there had been adequate time for discov-
ery and that there was no evidence that
Fiesta knew or should have known that the
liquid on which Jackson slipped was on the
floor before she fell.! Although not required
by the rule, Fiesta attached to its motion
excerpts from Jackson’s deposition in sup-
port of its position. Jackson did not file a
response to Fiesta’s motion; therefore, the
only summary judgment evidence before the
court was Jackson’s deposition testimony of-
fered by Fiesta.

The trial court granted summary judgment
pursuant to Tex.R. Civ. P. 166a(i) on the
grounds mentioned above and rendered a
take-nothing judgment against Jackson.

DISCUSSION

Jackson contends the trial court erred in
granting Fiesta’s no-evidence motion for
summary judgment simply because Jackson
could not attribute knowledge of the spill to
Fiesta. As support for her contention, Jack-
son argues that (1) it is improper for the trial
court to grant summary judgment by default
for lack of an answer when movant’s proof is
legally insufficient; (2) Fiesta, as movant,
had the burden of proof to show that there
was no genuine issue of material fact; and
(3) her deposition testimony that she slipped
on liquid on the floor during the course of
employment and was injured as a result of
the fall raised a fact issue. We disagree.

Rule 166a(i) of the Texas Rules of Civil
Procedure provides as follows:
(i) No-Evidence Motion. After adequate
time for discovery, a party without pre-
senting summary judgment evidence may
move for summary judgment on the
ground that there is no evidence of one or
more essential elements of a claim or de-
fense on which an adverse party would
have the burden of proof at trial. The

1. Rule 166a(i) took effect September 1, 1997 and
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motion must state the elements as to which
there is no evidence. The court must
grant the motion unless the respondent
produces summary judgment evidence
raising a genuine issue of material fact.

Tex.R. Civ. P. 166a(i).

[1,2] Two recent opinions issued by the
San Antonio Court of Appeals state the appli-
cable standard of review for no-evidence
summary judgments: “‘A no-evidence sum-
mary judgment is essentially a pretrial di-
rected verdict, and we apply the same legal
sufficiency standard in reviewing a no-evi-
dence summary judgment as we apply in
reviewing a directed verdict.” Taylor-Made
Hose, Inc. v. Wilkerson, No. 04-97-01025—
CV, slip op. at 4, — SW.2d ——, ——, 1998
WL 553443 (Tex.App.—San Antonio August
31, 1998, no pet. h.) (quoting Moore v. K
Mart Corp., 981 S.W.2d 266, 269 (Tex.App.—
San Antonio 1998, pet. filed)); see also Hon.
David Hittner & Lynne Liberato, Summary
Judgments in Texas, 34 Hous. L.Rev. 1303,
1356 (1998) (no-evidence summary judgment
is essentially pretrial directed verdict). Like
a directed verdict, then, the task of the ap-
pellate court is to determine whether the
plaintiff has produced any evidence of proba-
tive force to raise fact issues on the material
questions presented. The appellate court
must consider all of the evidence in the light
most favorable to the party against whom the
no-evidence summary judgment was ren-
dered; every reasonable inference must be
indulged in favor of the nonmovant, and any
doubts resolved in its favor. See Qantel
Business Sys., Inc. v. Custom Controls Co.,
761 S.W.2d 302, 303-04 (Tex.1988); Collora
v. Nawarro, 574 S.W.2d 65, 68 (Tex.1978);
Najera v. Great Atl. & Pac. Tea Co., 146 Tex.
367, 207 S.W.2d 365, 367 (Tex.1948); Cart-
wright v. Canode, 106 Tex. 502, 171 S.W. 696,
697-98 (Tex.1914) (quoting Baltimore & Ohio
R.R. v. Griffith, 159 U.S. 603, 611, 16 S.Ct.
105, 40 L.Ed. 274 (1895)).

[3-5] A no-evidence summary judgment
is properly granted if the nonmovant fails to
bring forth more than a scintilla of probative

applies to any motions filed after that date.
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evidence to raise a genuine issue of material
fact as to an essential element of the non-
movant’s claim on which the nonmovant
would have the burden of proof at trial. See
Tex.R. Civ. P. 166a(i); Merrell Dow Pharma-
ceuticals, Inc. v. Havner, 953 S.W.2d 706,
711 (Tex.1997), cert. denied, — U.S. ——,
118 S.Ct. 1799, 140 L.Ed.2d 939 (1998). If
the evidence supporting a finding rises to a
level that would enable reasonable, fair-mind-
ed persons to differ in their conclusions, then
more than a scintilla of evidence exists.
Hawvner, 953 SW.2d at 711. Less than a
scintilla of evidence exists when the evidence
is “so weak as to do no more than create a
mere surmise or suspicion” of a fact, and the
legal effect is that there is no evidence. Kin-
dred v. Con/Chem, Inc., 650 S.W.2d 61, 63
(Tex.1983); Taylor—-Made, slip op. at 4, at

[6,7] To prevail on her premises-liability
claim, Jackson must prove that Fiesta failed
to maintain a safe work place. The elements
of a premises-liability cause of action are well
established: (1) actual or constructive knowl-
edge by the owner of some condition on the
premises; (2) that the condition posed an
unreasonable risk of harm; (3) that the own-
er did not exercise reasonable care to reduce
or eliminate the risk; and (4) that the own-
er’s failure to use such care proximately
caused the plaintiff’s injuries. Motel 6 G.P.,
Inc. v. Lopez, 929 SW.2d 1, 3 (Tex.1996);
Keetch v. Kroger Co., 845 SW.2d 262, 264
(Tex.1992) (citing Corbin v. Safeway Stores,
Inc.,, 648 S.W.2d 292 (Tex.1983)). The em-
ployer’s standard of care for employees is
therefore the same as the standard of care
for invitees generally. Accordingly, before
Fiesta can be held to have breached its duty
to maintain a safe work place, Jackson must
show as a threshold issue that Fiesta knew,
or after reasonable inspection should have
known, of an unreasonably dangerous condi-
tion.

[8] Fiesta asserted in its motion for sum-
mary judgment that after an adequate time
for discovery,? Jackson had produced no evi-
dence that Fiesta had actual or constructive

2. Jackson did not object that there was inade-
quate time for discovery, nor did she file a mo-
tion for continuance requesting additional time

knowledge of the spill on the floor—an essen-
tial element of Jackson’s claim. On appeal,
Jackson argues that the trial court may not
grant a summary judgment by default for
lack of an answer or response when the
movant’s summary judgment proof is legally
insufficient. See City of Houston v. Clear
Creek Basin Auth., 589 S.W.2d 671, 678 (Tex.
1979). Jackson’s argument is technically cor-
rect when applied to a motion for summary
judgment filed under Rule 166a(c). Fiesta’s
motion, however, was clearly a no-evidence
motion under new Rule 166a(i), which shifts
the burden of raising a genuine issue of
material fact to the nonmovant. See Tex.R.
Civ. P. 166a(i); see also Hon. David Hittner
& Lynne Liberato, Summary Judgments in
Texas, 34 Hous. L.Rev. 1303, 1356 (1998)
(mere filing of motion shifts burden to re-
spondent to come forward with enough evi-
dence to take case to jury). Further, the
trial court’s order granting summary judg-
ment was based on the absence of evidence
of actual or constructive knowledge, not on
Jackson’s failure to file a response. For
these reasons, Jackson’s first argument is
without merit.

Jackson’s second argument is that Fiesta,
as movant, had the burden of proof to show
that there was no genuine issue of material
fact. This, however, is merely a variation of
her first argument, which has already been
rejected by this Court since it applies to a
Rule 166a(c) and not a Rule 166a(i) motion.

[9] Finally, Jackson contends that her
deposition testimony—that she slipped and
fell while on duty because of liquid on the
floor and was injured as a result of the fall—
was sufficient evidence to raise a genuine
issue of fact. We do not find any evidence in
the record supporting Jackson’s contention.
To the contrary, Jackson testified that the
liquid was at the end of the checkout stand
possibly obscured by the baggage stand, that
there was no bagger on duty, that Jackson
herself could not see the spill, and that the
spill probably would not have been noticeable
by a person walking by the counter because
the spill was close to the counter’s base.

for discovery. While adequate time for discovery
is required under Rule 166a(i), the issue of defin-
ing “adequate”’ is not before us.
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Nor is there evidence showing that Fiesta
was responsible for creating the condition or
that any employee of Fiesta saw the spill or
was aware of its existence. Jackson’s testi-
mony, without more, is insufficient to create
a reasonable inference that the spill had been
on the floor long enough to charge Fiesta
with actual or constructive knowledge of its
existence.

Jackson’s point of error is overruled.

CONCLUSION

Because Jackson failed to produce sum-
mary judgment evidence raising a genuine
issue of material fact as required by Rule
166a(i), we affirm the trial court’s summary
judgment.
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Insured brought action against automo-
bile insurer to challenge its refusal to pay
cost of rebuilt engine to replace one with
110,000 miles. The 20th Judicial District
Court, Milam County, Charles E. Lance, J.,
entered judgment in favor of insured. Insur-
er appealed. The Court of Appeals, Powers,
J., held that insurer was required to pay cost
of re-manufactured engine without deducting
for betterment or depreciation.

Affirmed.
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1. Insurance €=2719(2)

An insurer’s election to pay the amount
necessary to repair or replace the insured’s
engine with another of “like kind and quali-
ty” did not entitle it to deduct for betterment
or depreciation and, therefore, did not entitle
it to pay less than the cost of a rebuilt engine
to replace one with 110,000 miles on it; noth-
ing indicated that a payment after deducting
for depreciation would restore the engine and
automobile to a functioning or operating
state.

See publication Words and Phrases

for other judicial constructions and def-
initions.

2. Insurance ¢=2185

The words “repair” and “replace” in pol-
icy allowing property insurer to pay actual
cash value or amount necessary to repair or
replace the property mean restoration to a
condition substantially the same as that ex-
isting before the damage was sustained.

See publication Words and Phrases

for other judicial constructions and def-
initions.

3. Insurance €=2719(2)

The words “like kind and quality” in
automobile insurance policy allowing insurer
to pay the amount necessary to repair or
replace the property with property of “like
kind and quality” permitted, but did not re-
quire, an engine of similar age, use, condi-
tion, or present cash value; they referred
simply to repairing the damaged automobile
so that it was suitable or fit for its intended
purpose.

4. Insurance €=2719(2)

When an insurer elects to repair, the
insured is entitled to the amount required to
repair the automobile.
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