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CAUSE NO. 067-243797-10
JOSEPH LEON MADDOX and wife
PATTI LYNN MADDOX, DAVID
RICHEY and wife, JOYCE RICHEY,
and LINDA FAYE WEBER
Plaintiffs,
v.
VANTAGE ENERGY, LLC, and
THE CAFFEYGROUP, LLC
Defendants.
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IN THE DISTRICT COURT OF

TARRANT COUNTY, TEXAS

67th JUDICIAL DISTRICT

PLAINTIFFS’ RESPONSE IN OPPOSITION TO DEFENDANTS
VANTAGE ENERGY LLC AND THE CAFFEY GROUP’S TRADITIONAL
MOTION FOR SUMMARY JUDGMENT
AND BRIEF IN SUPPORT THEREOF
TO:

THE HONORABLE JUDGE OF SAID COURT:
COME NOW, Plaintiffs Joseph Leon Maddox, Patti Lynn Maddox, David

Richey, Joyce Richey, and Linda Faye Weber (hereinafter referred to as ―Plaintiffs‖), and
pursuant to Tex. R. Civ. P. 166a(a), submit this Response in Opposition to Defendants‘
Traditional Motion for Summary Judgment and would respectfully show the following:
I.

INTRODUCTION

In August and September of 2008, Defendant Vantage Energy, LLC (―Vantage‖)
and the Southwest Fort Worth Alliance (―SFWA‖) entered into a binding third party
beneficiary contract (the ―SFWA-Vantage Contract‖). The material terms of this contract
are readily evidenced by a mutually agreed upon lease form, a signed Memorandum of
Understanding (―MOU‖), and multiple email memoranda signed by Defendant Vantage
evidencing the material terms of the contract- including a sufficient property description.

Plfs‘ Resp. in Opposition to Defs‘ Trad itional MSJ and Brief in Support Thereof

www.xlr8rstudios.com

Page 1

Maddox v. VAntage: 067-243797-10
Response to Trad MSJ

Defendants have since breached the contract. Plaintiffs bring this lawsuit as intended
third party beneficiaries of the contract.
Defendants--having made a contract, having induced and exhorted performance
by the other party, having accepted and profited from that performance--now try to
escape their reciprocal contractual obligations by invoking the statute of frauds.
Defendants seek to pervert the statute to promote the very thing it is designed to prevent.
The Texas statute of frauds was implemented in order to protect against fraud, not to
promote it and may not be employed to bring about the very thing it was designed to
prevent. Twelve Oaks Tower I, Ltd. v. Premier Allergy, Inc., 938 S.W. 2d 102, 112 -113
(Tex. App.-Houston [14th Dist.] 1996, no writ)(holding that allowing a party to benefit
from a contract and then invoke the statute of frauds as a defense would amount to fraud).
Indeed, since the enactment of the first statute of frauds by the English Parliament
in the 1600s,1 the purpose of a statute of frauds, as the name implies, has been simply to
prevent perjury or false claims and to have written evidence of a party‘s intentions and
obligations in a contract setting. It is not and has never been a device to allow one who
has reaped the benefits of a bargain to profit and then walk away without fulfilling his or
her reciprocal obligations. Vantage and Caffey try to turn the statute of frauds into a
device by which to completely escape their contractual obligations, and in doing so try to
twist application of the statute in a way that renders it impossible to satisfy.

1

Charles II, 1677: An Act for prevention of Frauds and Perjuryes., Statutes of the Realm: volume 5: 162880 (1819), pp. 839-42.
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II.

SUMMARY OF ARGUMENT

Defendants‘ Traditional Summary Judgment Motion based on the Statute of
Frauds must be denied because:
(1) SFWA fully performed all of its obligations under the contract between the
parties in reliance on Vantage‘s representations. Vantage accepted and benefited from
SFWA‘s performance. SFWA‘s full performance and Vantage‘s acceptance of such
performance takes the contract outside of the statute of frauds.
(2) In the alternative, SFWA and Vantage both partially performed under the
contract between them. Vantage cannot now invoke the statute of frauds to avoid the
remainder of its obligations under the contract.
(3) The contract between Vantage and SFWA satisfies the statute of frauds
because it is in writing, the writing contains all essential elements of the parties‘
agreement and is signed by Vantage.
(4) Genuine questions of material fact exist that must be resolved by the jury
including, without limitation: (a) whether Vantage agreed to conduct business with
SFWA electronically; (b) the intent of Vantage‘s executives in signing the emails that
constitute the contract documents; (c) the sufficiency of the property description
contained in the contract documents; (d) whether SFWA fully or partially performed its
obligations under the contract between it and Vantage.
(5) Promissory estoppel removes the contract between SFWA and Vantage from
the statute of frauds because the evidence shows that Vantage promised to sign an
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existing written contract that, but for lack of a signature, would satisfy the statute of
frauds, or promised to sign a proposed contract that had not yet been reduced to writing
but on which the parties had reached agreement concerning all material terms.
(6) In the further alternative, the contract between SFWA and Vantage is not
subject to the Statute of Frauds.
(7) Caffey is not entitled to summary judgment on the breach of contract claim of
David L. Richey and Joyce Richey because genuine questions of material fact exist that
must be resolved by the jury with respect to that claim including, but not limited to: (a)
whether the Richeys and Caffey fully and properly executed the Richey lease and lease
memorandum; (b) whether the documents comprising Exs. V-172 and V-173 are the
same as the original documents that Caffey destroyed; (c) whether defects existed in the
Richeys‘ lease; (d) whether Caffey contacted the Richeys after their signing event to cure
alleged issues with their lease; (e) whether the Richeys refused to cooperate with Caffey
to cure alleged issues with their lease; (f) whether Caffey was justified in dishonoring the
Richey draft. In addition, Defendants‘ argument with respect to the Granting Clause of
the Richey lease must be rejected because it violates established rules of contract
construction.
(8) Defendants are not entitled to summary judgment with respect to Plaintiffs‘
negligent misrepresentation claim because Plaintiffs have alleged, and evidence exists of
all essential elements of a viable negligent misrepresentation claim.
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III.
A.

STATEMENT OF FACTS

THE SOUTHWEST FORT WORTH ALLIANCE

In June of 2008 the nonprofit association known as SFWA2 was formed (Thomas
Aff. ¶ 3). A small group of volunteer mineral estate owners formed SFWA in response to
increased natural gas leasing and drilling efforts in their Fort Worth neighborhoods
(Thomas Aff. ¶ 3). The group‘s purpose was to unite in the hopes of negotiating the best
possible lease terms en masse for the benefit of the un-leased mineral estate owners,
neighborhood associations, and homeowners‘ associations within SFWA‘s geographic
boundaries (―Intended Beneficiaries‖) (Thomas Aff. ¶ 3).

SFWA approached its

negotiations with the idea that after reaching a deal, its preferred gas company would
extend a mutually agreed upon lease and lease terms to all Intended Beneficiaries3
(Thomas Aff. ¶ 3).
B.

VANTAGE NEGOTIATES A DEAL WITH SFWA

SFWA and Vantage began mineral lease negotiations in early August 2008 and,
later that same month, reached agreement on the essential economic terms bonus, royalty,
term and renewal to be included in a uniform SFWA neighborhood oil and gas lease form
(Exs. V-18, V-21). In early September 2008, the parties agreed on the final language of
the uniform oil and gas lease form (Thomas Aff. ¶ 4, Ex. V-300). Vantage agreed to give
all Intended Beneficiaries the opportunity to accept or reject Vantage‘s offer to lease their
mineral estate interest utilizing this agreed upon uniform oil and gas lease form (―the
2

SFWA is an unincorporated nonprofit association under the laws of the State of Texas See Texas
Unincorporated Nonprofit Association Act TEX. BUS. ORG CODE §§ 252.001-252.017
3
See Uniform Negotiated Lease Form Section 27(a)(c) ―The Southwest Fort Worth Alliance is an all
volunteer not for profit civic group of Fort Worth residents in the designated ―SFWA‖ area. The group‘s
purpose is to unite in the hopes of negotiating the best terms possible with respect to oil and gas leases with
Lessee.‖ (Ex. V-300).
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SFWA Deal‖).

In exchange, SFWA endorsed Vantage‘s deal. (Thomas Aff. ¶¶ 7-11).

Most of the negotiations were conducted by phone and email. All contract documents
were exchanged electronically. (Thomas Aff. ¶ 4; Exs. V-18, V-21, V-22, V-26, V-27, V30, V-57, V-300, V-301, V-302, V-303).
C.

THE TERMS OF THE SFWA-VANTAGE AGREEMENT

Vantage agreed to (A) give all un-leased mineral estate owners within SFWA‘s
neighborhoods an opportunity to accept or reject a lease containing the following terms;
(1) a $27,500 per acre signing bonus; (2) a 23% cost-free royalty; and (3) a 3-year
primary term with 2-year extension option upon payment of an additional $27,500 per
acre bonus before the expiration of the 3 year primary term and (B) make a community
donation to SFWA of Five Hundred Thousand Dollars ($500,000.00) (Exs. V-21, V-18).
In exchange, SFWA would (A) endorse Vantage as the preferred lessee for all Intended
Beneficiaries, (B) undertake to communicate the endorsement to all such Intended
Beneficiaries, and (C) assist Vantage in communicating with the Intended Beneficiaries.
(Thomas Aff. ¶ 5). The parties agreed that the agreed essential economic terms would be
incorporated into a uniform SFWA Neighborhood lease form (Exs. V-21, V-18). The
uniform SFWA Neighborhood lease form was finalized and agreed upon by the parties in
early-September 2008 (―Uniform Lease‖) (Ex. V-300).
D.

THE CONTRACT

The contract between SFWA and Vantage is embodied in the eleven documents
enumerated below written between August 20, 2008 and September 15, 2008, all of
which relate solely to the SFWA transaction. The eleven documents are emails (and
attachments thereto) between Vantage and SFWA; Vantage internal emails; emails
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between Vantage and its agent, The Caffey Group; and, emails between Vantage and
third parties. These communications were sent and received electronically in the summer
and fall of 2008. In every instance, the Vantage emails bear the electronic signature of
John Wehrle or Roger Biemans on behalf of Vantage (Exs. V-18, V-21, V-22, V-26, V27, V-30, V-57, V-300, V-301, V-302, V-303). 4
The Offer of the Basic Economic Terms:
1.

On August 22, 2008, John Wehrle sent an email to Tolli Thomas

(―Thomas‖), a SFWA alliance leader, enclosing a Memorandum of Understanding
(―MOU‖), in which Vantage offered the essential economic terms of the SFWA-Vantage
Contract, and a draft of the Uniform Lease (Ex. V-21):
Tolli – per our recent discussions, Vantage is thrilled to work with
SWFAW [sic] and make the enclosed leasing offer. Please review the
memorandum of understanding as well as the lease form (clean and
redline versions attached) that contains our most recently revised
comments. Combined with the previously distributed points below, we
hope to be able to move quickly in finalizing the lease and beginning the
process of organizing the lease signings (emphasis added).
The Memorandum of Understanding (the ―MOU‖) set forth the bonus, royalty and
lease terms described above. Although the MOU set forth the essential economic terms
of the deal, the parties continued to negotiate the language of the Uniform Lease, as well
as which neighborhoods would receive the opportunity to accept or reject the SFWA
Deal.

4

In accordance with the procedure set forth in TRCP 193.7 Defendants have admitted the authenticity of
the following documents comprising the contract between the parties : V-21, V-18, V-300, V-57, V-30, V26, V-27, V-301, V-22 and V-303. Defendants did not admit the authenticity of Ex. V-302 because they
have not produced that document; however, Tolli Thomas has authenticated that document in her affidavit.
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Acceptance of the Basic Economic Terms:
2.

On August 22, 2008, Thomas responded and accepted Vantages offer (Ex.

V-18):
..can the Southwest Fort Worth Alliance have Vantage‘s written
authorization to release the following statement within our neighborhoods,
‗The Southwest Fort Worth Alliance is pleased to announce that is [sic]
has received a superior offer and lease from Vantage, LLC.‘ and further,
may we announce that it has been accepted?
In response, Wehrle stated:
Yes, Tolli – the statement … is acceptable to Vantage and we are
agreeable to announcing that the offer has been accepted. Congratulations
– we are very excited to work with everyone!
The Lease Form:
3.

On September 9, 2008, Wehrle sent an email to Thomas confirming

agreement on the final language of the Uniform Lease and enclosed the final lease form
(Ex. V-300).
SFWA Neighborhoods & Intended Beneficiaries:
4.

On August 28, 2008, Lucas Knickerbocker—Caffey Group‘s Senior

Project Manager for the SFWA project (Knickerbocker Dep., p. 31: lines 3-5)—sent an
email to Thomas enclosing a leasing priority spreadsheet created by Roger Biemans, the
CEO of Vantage (Biemans Dep., p. 188: line 16-p. 189: line 7) (Ex. V-57).

The

spreadsheet systematically identified all SFWA neighborhoods in which the Intended
Beneficiaries would receive the opportunity to accept or reject the SFWA Deal and the
neighborhood‘s corresponding ―priority‖ of leasing according to desirability to Vantage
(Ex. V-57).
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5.

On August 28, 2008, Wehrle sent an email to Thomas discussing whether

un-leased mineral estate interest owners with property located within Overton Woods and
Tanglewood Park Homes would receive the opportunity to accept or reject the SFWA
Deal (Ex. V-30).
6.

On August 29, 2008, Wehrle sent an email to Thomas stating that ―Mark

[Caffey] and I just spoke and we agreed to make the SFWA offer available to all
neighborhoods, including Overton Woods and Tanglewood Park Homes.‖ Emphasis
added. (Ex. V-26).
7.

On September 7, 2008, Wehrle sent Thomas an email discussing whether

un-leased mineral estate interest owners with property located in Overton Parks and
Tanglewood, would receive the opportunity to accept or reject the SFWA Deal (Ex. V27). In this document, the parties expressly relied on the leasing priority spreadsheet (Ex.
V-57) that Vantage created.

Wehrle also confirmed that Vantage would extend the

opportunity to Overton West, another SFWA neighborhood. (Ex. V-27).
8.

On September 8, 2008, Thomas sent Wehrle an email enclosing a

proposed news release about the SFWA Deal reached on behalf of Plaintiffs (Ex. V-301).
Thomas‘ draft news release provided, in pertinent part, the following:
The Southwest Fort Worth Alliance (SFWA), Vantage Energy, and Caffey Group are
pleased to announce The Southwest Fort Worth Alliance‘s acceptance of Vantage
Energy‘s proposed and accepted offer and lease and that Vantage Energy is the
Alliance‘s preferred and endorsed Natural Gas Developer.
Vantage Energy has won the bid for endorsement of The Southwest Fort Worth
Alliance‘s twenty-five member neighborhoods, with an initial three-year term bonus offer
of $27,500.00 and an optional two year term for a matching $27,500 per acre.
.
*

*

Plfs‘ Resp. in Opposition to Defs‘ Trad itional MSJ and Brief in Support Thereof

www.xlr8rstudios.com

*

Page 9

Maddox v. VAntage: 067-243797-10
Response to Trad MSJ

The following neighborhoods are CONGRATULATED
Energy‘s/Caffey Group‘s Superior Offer:

in

receiving

Vantage

Signing Events Begin This Week and residents will be contacted with their scheduled
date.
Candleridge West
Meadow Creek
Meadows of Candleridge
Overton West
South Hills Gas Group
Tanglewood Park
Wedgwood
Wedgwood Middle
Westcliff
9.

Foster Park
Meadow Creek South
Overton Park
Overton Woods
Summer Creek Meadows
Trail Lake Estates
Wedgwood Central
Wedgwood West
Westcliff West

Hallmark Camelot
MeadowCreek Southgate
Overton South
Ridgeview Estates
Summer Creek Ranch
Villages of Sunset Pointe
Wedgwood East
Wedgwood Square N.E.Z.

On September 8, 2008, Wehrle sent an email to Thomas finalizing the

announcement (Ex. V-302).
10.

On September 15, 2008, Wehrle sent an email to Thomas stating that

Vantage was ―making the offer to all of the Alliance neighborhoods.‖ (Ex. V-22).
11.

On September 17, 2008, Wehrle sent an email to Dennis Moser (a third-

party vendor) (Ex. V-303). The subject of the email was ―the Southwest Fort Worth
Alliance deal.‖ Attached
neighborhood map.‖

was a map entitled: ―Southwest Fort Worth Alliance

Wehrle told the third party the following: ―Dennis-you may have

heard that we were (finally) endorsed as the preferred lessee in this alliance of 15
neighborhoods…Thanks in advance-I‘ve attached a google map so you know where we
are leasing.‖
E.

SFWA FULLY PERFORMED

In exchange for the negotiated lease terms and Vantage‘s agreement that the
SFWA Deal would be extended to all Intended Beneficiaries, SFWA agreed to (1)
endorse Vantage as the preferred natural gas developer for SFWA; (2) attempt to
Plfs‘ Resp. in Opposition to Defs‘ Trad itional MSJ and Brief in Support Thereof
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communicate its endorsement of the SFWA Deal to the Intended Beneficiaries; and (3)
help procure and deliver the forbearance of thousands of Intended Beneficiaries (Exs. V21, V-18, Thomas Aff. ¶ 5; Wehrle Dep., p. 109: lines 1-17; p. 111: lines 6-10 and 17-21;
Biemans Dep., p. 66: lines 21-25; p. 94: lines 11-25).
SFWA delivered on its promise and fully performed its obligations pursuant to its
agreement with Vantage. (Biemans Dep., p. 93: lines 19-20, p. 132: lines 3-13;
Knickerbocker Dep., p. 39: lines 3-12, p. 94: lines 16-25, p. 95: lines 8-12, p. 132: lines
4-12, p. 135: lines 3-21; Wehrle Dep., p. 89: lines 12-15, p. 91: lines 8-16; Thomas Aff.
¶¶ 7-11; Exs. V-301, V-302).
F.

VANTAGE ACCEPTED AND BENEFITED FROM SFWA’S FULL
PERFORMANCE—AND PARTIALLY PERFORMED ITSELF

The SFWA endorsement was valuable to Vantage (Wehrle Dep., p. 171: lines 57). Vantage accepted and capitalized on SFWA‘s contracted-for endorsement and efforts
to communicate with the Intended Beneficiaries and coordinate their attendance at
Vantages signing events (Knickerbocker Dep., p. 219: lines 12-20, p. 220: lines 3-8, p.
221: lines 12-19, p. 222: lines 8-11). With SFWA‘s endorsement and help, Vantage
captured as many as 7500 leases from SFWA mineral rights owners (Knickerbocker
Dep., p. 83: lines 18-21 [7000 to 7500 leases]; Wehrle Dep., p. 256: lines 17-23 [4000 to
4500 leases]) in just a matter of weeks.
G.

VANTAGE RENEGED ON ITS DEAL WITH SFWA

In mid-October 2008, Vantage decided it would no longer proceed on the terms it
agreed to so as to obtain SFWA‘s endorsement (Biemans Dep., p. 132: lines 3-13;
Wehrle Dep., p. 109: lines 1-17). Vantage decided it would no longer ―stand behind [its]
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commitment to the Alliance‖ and ―reneged‖ on its deal with SFWA (Exs. V-304, V-305).
On October 14, 2008 Vantage notified SFWA that it was ―suspending‖ leasing operations
in the SFWA project (Ex. V-13).
IV.
A.

ARGUMENT AND CITATION OF AUTHORITY

SUMMARY JUDGMENT STANDARD

Summary judgment should not be granted unless, viewing the evidence in the
light most favorable to the non-moving party, the Court finds that there are no genuine
issues of material fact and the movant is entitled to a judgment as a matter of law.
Jacobson v. DP Partners Ltd. Partnership, 245 S.W.3d 102, 106 (Tex. App.—Dallas,
2008, no pet.); Nixon v. Mr. Property Management Co., 690 S.W.2d 546, 548-49 (Tex.
1985).

In this context, all evidence must be viewed in the light most favorable to the

non-movant, with all conflicts in evidence disregarded and evidence supporting the
position of non-movant accepted as true. Nixon, 690 S.W.2d at 548-49. All doubts as to
the existence of a genuine issue of material fact are resolved in favor of the non-movant
and every reasonable inference must be indulged in the non-movant‘s favor.

Jacobson,

245 S.W.3d at 106; Nixon, 690 S.W.2d at 548-49.. In order to prevail on a motion for
summary judgment the defendants bears the burden to conclusively establish all elements
of an affirmative defense to the plaintiff‘s claim. McIntyre v. Ramirez, 109 S.W.3d 741,
748 (Tex. 2003).
B.

APPLICABILITY OF THE STATUTE OF FRAUDS

The gravamen of the Defendants‘ motion is the argument that the Texas statute of
frauds (TEX. BUS. & COMM . CODE §26.01(a)-(b)(2010)) completely bars this lawsuit. As
set out in this Section IV in detail, the statute of frauds does not bar the claims in this case
Plfs‘ Resp. in Opposition to Defs‘ Trad itional MSJ and Brief in Support Thereof
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for a variety of reasons. However, as a threshold issue, the Court must first satisfy itself
that the statute of frauds has any application in this case. The Defendants argue that TEX.
BUS. & COMM . CODE §26.01(a)-(b)(2010) applies to the SFWA–Vantage agreement.
There are facts giving rise to a question as to whether the statute of frauds is implicated
here at all; not the least of which is the fact that the SFWA-Vantage agreement does not
involve the transfer of minerals between SFWA and Vantage.
The pertinent part of the statute of frauds is:
(a) A promise or agreement described in Subsection (b) of this section is
not enforceable unless the promise or agreement, or a memorandum of
it, is (1) in writing; and (2) signed by the person to be charged with the
promise or agreement or by someone lawfully authorized to sign for
him.
(b) Subsection (a) of this section applies to: …
(4) a contract for the sale of real estate5

SFWA is an unincorporated association. TEX. BUS. & COMM . CODE §322.001 et
seq. (West 2010). Its individual members may own mineral interests, but SFWA does
not. It could not and did not agree to convey any interest in real property. Given that
SFWA owned no minerals or other real property, it would be absolutely impossible for
the agreement between Vantage and SFWA to effectuate a conveyance of an interest in
real property between them.
The agreement at issue here is a contract for an endorsement of Vantage and its
offer. See (Wehrle Dep. 92:24-93:8 (―we talked to the SFWA alliance for their

5 TEX. BUS. & COMM. CODE §26.01(a)-(b)(4)(West 2010). It is not disputed that contracts for the sale or

lease of minerals are subject to the statute of frauds.
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endorsement… we were making an offer to get their endorsement‖). The parties agreed
that SFWA would endorse Vantage and that Vantage would expressly offer the agreed
upon lease terms to all Intended Beneficiaries in SFWA neighborhoods. Everyone knew
it was up to the Intended Beneficiaries to decide whether they wished to enter into an oil
and gas lease with Vantage. It was for the opportunity for the Intended Beneficiaries to
decide to accept or reject the Vantage offer that SFWA bargained and agreed to give its
endorsement. Vantage ran the risk that, notwithstanding SFWA‘s endorsement and
efforts to help Vantage capture mineral leases from SFWA mineral owners, the owners
might not sign leases with it. The parties certainly contemplated and hoped that SFWA
mineral owners would accept the Vantage offer, but there was no guarantee. (Ex. V-300
at ¶ 27 (b) and (c)).
Hydrocarbon Horizons, Inc. v. Pecos Dev. Corp., 797 S.W.2d 265 ( Tex. App.—
Corpus Christi 1999 r‘hrg. overruled) is instructive in that it stands for the proposition
that where the main purpose of a contract isn‘t for the transfer of minerals (in that case
the court found that the primary purpose was the sale of geological information, payment
for which would be royalties from properties not yet leased), the statute of frauds is not
implicated because a real estate transaction may be incidentally involved. Id., at 267,
citing Bridewell v. Pritchett, 562 S.W.2d 956 (Tex. Civ. App.—Ft. Worth 1978, writ
ref‘d n.r.e).
The Defendants‘ reliance on Hartford Fire Ins. Co. v C. Springs 300, Ltd., 287
S.W.3d 771 (Tex. App.--Houston [1st Dist.] 2009, no pet.) is misplaced. The case so
factually distinct that it is simply inapposite to this case. Hartford does not involve or
even mention a real estate contract or mineral lease. The question in Hartford
Plfs‘ Resp. in Opposition to Defs‘ Trad itional MSJ and Brief in Support Thereof
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whether a letter stating that Hartford stood ready to issue a surety bond conditioned
―upon receipt of an acceptable contract‖ evidenced the present intention to be bound
necessary to satisfy the statute of frauds as it relates to surety contracts. Id., at 775.
Plaintiff in that case sought to enforce the letter as a surety contract. The Hartford court
held that the letter demonstrated no present intention on Hartford‘s part to be bound and
therefore did not satisfy the statute of frauds. Id., at 778. (―Hartford argues that the letter
shows no present intent to be bound, but instead contemplates further action by the
parties. We agree.‖). The point Hartford

makes is not controversial at all. However,

Defendants make no such ―futuristic language‖ argument here. Defendants‘ reliance on
the principles enunciated in Hartford to support an argument that the contract between
SFWA and Vantage must satisfy the statute of frauds is not within the bounds of the
holding in Hartford and simply doesn‘t follow.
Defendants have provided the Court with no authority to support their conclusion
that the agreement between SFWA and Vantage is an agreement subject to the Texas
statute of frauds. Hydrocarbons Horizons weighs against the conclusion that it does. In
the absence of clear authority standing for the proposition that the statute of frauds
applies to an agreement like the one at issue here, the Court should not permit Defendants
to invoke it.
C.

GENUINE ISSUES OF MATERIAL
PRECLUDE SUMMARY JUDGMENT

FACT

EXIST

THAT

Although the question of whether a contract complies with the statute of frauds is
ordinarily a question of law, the underlying question of what documents and terms
are included in the contract is a question of fact for the jury to decide . Progressive
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County Mut. Ins. Co. v. Kelley, 284 S.W.3d 805, 808 (Tex. 2009) (holding that whether
more than one document comprises a contract is a fact issue)(emphasis added); Vela v.
Pennzoil Prod. Co., 723 S.W.2d 199, 207 (Tex. App. - San Antonio 1986, writ ref'd
n.r.e.)(denying summary judgment when a fact dispute existed as to whether a map was
part of the property description in the agreement). The question of whether the property
description is adequate to satisfy the statute of frauds is a question of fact.

Vela v.

Pennzoil Prod. Co., 723 S.W.2d 199; AIC Management v. Crews, 246 S.W.3d 640 (Tex.
2008, r‘hrg. den.). Moreover, the question of whether an exception to the statute of frauds
exists is also a question of fact for the jury. Vt. Info. Processing, Inc. v. Mont. Beverage
Corp., 227 S.W.3d 846, 953-55 (Tex. App. - El Paso 2007, no pet.). The significance of
these fact questions is underscored in this case as there is a dispute before the Court as to
the timeliness and adequacy of Vantage‘s document production.

The existence of these

fundamental fact questions precludes summary judgment.
D.

SFWA AND VANTAGE ENTERED INTO A CONTRACT
Parties enter into a binding contract when the following
elements exist: an offer; an acceptance in strict compliance
with the terms of the offer; a meeting of the minds; each
party's consent to the terms; and execution and delivery of
the contract with the intent that it be mutual and binding.
Copeland v. Alsobrook, 3 S.W.3d 598, 604 (Tex. App.--San
Antonio 1999, pet. denied). "Meeting of the minds"
describes the mutual understanding and assent to the
agreement regarding the subject matter and the essential
terms of the contract. Weynand v. Weynand, 990 S.W.2d
843, 846 (Tex. App.--Dallas 1999, pet. denied). Mutual
assent, concerning material, essential terms, is a prerequisite
to formation of a binding, enforceable contract. T.O. Stanley
Boot Co., Inc. v. Bank of El Paso, 847 S.W.2d 218, 221
(Tex. 1992). Parties, however, may agree to the material
terms of a contract but leave other matters open for later
negotiation; it is only when an essential term is left open for
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future negotiation that no binding contract exists. Kelly v.
Rio Grande Computerland Group, 128 S.W.3d 759, 766
(Tex. App.--El Paso 2004, no pet.); Komet v. Graves, 40
S.W.3d 596, 602 (Tex. App.--San Antonio 2001, no pet.).
The determination of whether there is a meeting of the
minds, and thus offer and acceptance, is based upon
objective standards of what the parties said and did and not
on their subjective state of mind. Copeland, 3 S.W.3d at 604.
City of the Colony v. North Texas Municipal Water District, 272 S.W.3d 699, 720 (Tex.
App.--Ft. Worth 2008 pet. dism‘d). The documents and testimony in this case make it
clear that Vantage and SFWA entered into a binding agreement.
―Q.
A.

Did you ever reach a deal with the Southwest Fort
Worth Alliance for urban leasing?
We had an understanding of the terms that were
going to be offered to the homeowners that would
provide for their endorsement of the lease terms.‖

(Biemans Dep., p. 66: lines 21-25).
Tolli – per our recent discussions, Vantage is thrilled to
work with SWFAW [sic] and make the enclosed leasing
offer…
(Ex. V-21, John Wehrle, Vice President of Vantage to Tolli Thomas).
…can the Southwest Fort Worth Alliance have Vantage‘s
written authorization to release the following statement
within our neighborhoods, ‗The Southwest Fort Worth
Alliance is pleased to announce that is [sic] has received a
superior offer and lease from Vantage, LLC. and further,
may we announce that it has been accepted?
(Ex. V-18, Tolli Thomas to John Wehrle, Vice President of Vantage).
Yes, Tolli – the statement … is acceptable to Vantage and
we are agreeable to announcing that the offer has been
accepted. Congratulations – we are very excited to work
with everyone!
(Ex. V-18, John Wehrle, Vice President of Vantage to Tolli Thomas).
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Q.

Okay. That term in Mr. Wehrle's e-mail that says,
"the offer has been accepted," does that have special
meaning to you, as a businessman, offer and
acceptance?

A.

Certainly it has specific meaning.

Q.

What does it specifically mean to you, as a
businessman?

A.

That there has been an offer, and it has been
accepted. Again, the choice of words -- again, we
were
very
specifically
talking
about
an
endorsement.
Memorandum of Understanding
captures the terms which we were going to include
in our leases to ultimately offer to the individual
homeowners.

(Biemans Dep., p. 94: lines 11-25).
The language of the Uniform Lease was settled in a matter of a few weeks.
Vantage delivered the agreed-upon lease form and agreed to extend the opportunity to all
of the SFWA Alliance neighborhoods in exchange for SFWA‘s endorsement and help
with coordination of signing events. (Wehrle Dep., p. 111: lines 6-10; Thomas Aff. ¶¶ 4,
5, Exs. V-18, V-21, V-22, V-26, V-27, V-30, V-57, V-300, V-301, V-302, V-303).
Vantage wanted SFWA‘s endorsement (Biemans Dep., p. 52: lines 5-7, p. 76: lines 8-25).
SFWA‘s endorsement was important and valuable to Vantage and enabled it to capture
thousands of SFWA mineral leases in a very short time (Knickerbocker Dep., p. 83: lines
18-21, p. 219: lines 12-20, p. 220: lines 3-8, p. 221: lines 12-19, p. 222: lines 8-11;
Wehrle Dep., p. 105: lines 3-5, p.171: lines 5-7, p. 256: lines 17-23). SFWA agreed to
endorse Vantage in exchange for Vantage‘s agreement to offer the SFWA Deal to all
SFWA neighborhoods and a monetary contribution to the SFWA neighborhoods.
The evidence clearly establishes that Vantage and SFWA had a meeting of
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minds. All essential elements of a contract are present. There is no doubt as to the
existence of a binding agreement between SFWA and Vantage. If Vantage now wishes
to dispute the existence of its agreement with SFWA, it creates a genuine question of
material fact that, alone, precludes summary judgment.
E.

THE CONTRACT DOCUMENTS SHOULD BE READ TOGETHER

Courts may construe multiple documents pertaining to the same transaction
together to comprise a single written contract, and to satisfy the statute of frauds, even if
those documents were prepared at different times and do not expressly reference each
other. Fort Worth Indep. Sch. Dist. v. City of Fort Worth, 22 S.W.3d 831, 840 (Tex.
2000).
[I]nstruments pertaining to the same transaction may be
read together to ascertain the parties' intent, 14 even if the
parties executed the instruments at different times and the
instruments do not expressly refer to each other, 15 and …a
court may determine, as a matter of law, that multiple
documents comprise a written contract. 16 In appropriate
instances, courts may construe all the documents as if they
were part of a single unified instrument. 17
14 Jim Walter Homes, Inc. v. Schuenemann, 668 S.W.2d
324, 327 (Tex. 1984); Jones v. Kelley, 614 S.W.2d 95, 98
(Tex. 1981).
15 Board of Ins. Comm'rs v. Great S. Life Ins. Co., 150
Tex. 258, 239 S.W.2d 803, 809 (Tex. 1951).
16 Jones, 614 S.W.2d at 98; Miles v. Martin, 159 Tex.
336, 321 S.W.2d 62, 65 (Tex. 1959); Veal v. Thomason,
138 Tex. 341, 159 S.W.2d 472, 475 (1942); Braniff Inv.
Co. v. Robertson, 124 Tex. 524, 81 S.W.2d 45, 47 (Tex.
1935).
17 See Kansas City Life Ins. Co. v. Duvall, 129 Tex. 287,
104 S.W.2d 11, 11 (Tex. 1937) (treating two deeds of trust,
plus various bonds and notes, as "the loan contract").
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Fort Worth I.S.D. v. City of Fort Worth, 22 S.W.3d 831, 840 (Tex. 2000); see also Jones
v. Kelley, 614 S.W.2d 95, 98 (Tex. 1981). As long as a court has ―written evidence,
signed by the party to be charged, of the obligation to be enforced against him,‖ a series
of writings fulfills the purpose of the statute of frauds-avoiding resort to oral testimony to
establish the contract's existence and terms. Cent. Power & Light Co. v. Del Mar
Conservation Dist., 594 S.W.2d 782, 790 (Tex. Civ. App.-San Antonio 1980, writ ref'd
n.r.e.).
It is well-established law that instruments pertaining to
the same transaction may be read together to ascertain
the parties' intent, even if the parties executed the
instruments at different times and the instruments do
not expressly refer to each other, and . . . a court may
determine, as a matter of law, that multiple documents
comprise a written contract; Padilla v. LaFrance, 907
S.W.2d 454, 460-61 (Tex. 1995) (noting that written
memorandum required to satisfy Statute of Frauds need not
be contained in one document, and holding that series of
letters satisfied rule requiring binding settlement agreement
to be in writing); Jones v. Kelley, 614 S.W.2d 95, 98 (Tex.
1981) (holding that four documents related to the sale of
real property could be construed together as one contract
which provided a sufficient property description satisfying
the Statute of Frauds); Adams v. Abbott, 151 Tex. 601, 254
S.W.2d 78, 79-80 (1952) (series of letters formed a contract
for sale of farm and contained sufficient property
description of land).
Dunworth Real Estate Co. v Chavez Props., No. 04-07-00237-CV, 2008 LEXIS 5079,
2008 WL 36222 (Tex. App.--San Antonio, no pet.) at 5, citing Fort Worth I.S.D., supra.
(emphasis added).
In the Fort Worth ISD case, the Texas Supreme Court construed a series of city
ordinances and contemporaneously executed documents together to find a valid and
enforceable contract between the School District and the City. 22 S.W.3d at 834. And, in
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Jones v. Kelley, the Texas Supreme Court held that two separately executed earnest
money contracts, a Veteran's Land Board Application and Contract for Sale, and an
affidavit executed by one party could be construed together as one contract in order to
satisfy the property description requirements of the statute of frauds. 614 S.W.2d at 9798. The Court rejected the seller's argument that no single document in the series of
instruments was sufficient to meet the statute of frauds. Id. The Court found the language
of Miles v. Martin instructive: ―[T]he principle of construing contracts together [is] a
‗device for ascertaining and giving effect to the intention of the parties and cannot be
applied arbitrarily and without regard to the realities of the situation.‖‘ Id. at 99 (quoting
Miles v. Martin, 321 S.W.2d 62, 65 (Tex. 1959)).6 The documents constituting a contract
need not even be communications between the parties. ―Instruments have been construed
together or treated as one contract even though they were not between the same parties.
…[A] memorandum of the contract may consist of letters
and telegrams signed by the party to be charged and
addressed to his agent or the other party to the contract, or
even to a third person not connected with the
transaction.
Biko v. Siemans, 246 S.W.3d 148, 158-59 (Tex. App.—Dallas 2007, pet.
denied)(citing to Adams v. Abbott, 254 S.W.2d 78, 80 (Tex. 1952)(action to try title to
land and for specific performance of contract for sale of land))(emphasis added). Key v.
Stewart Pierce, supra. The documents constituting a contract need not even be
communications between the parties. ―Instruments have been construed together or
6

See also Massey, et. al., v. Galvin, et. al., 822 S.W. 2d 309, 315 (Tex. App.—Houston 1992, pet.
denied)(holding that a series of letters between the parties‘ attorneys, taken together, constituted a binding
agreement to arbitrate); and Jones v. Kelley, 614 S.W.2d 95 (Tex. 1981)(holding that four separate
documents executed by the parties may be construed together as on e contract and that, while no single
document contained a sufficient property description, the property description contained in the four
documents, if construed together, was sufficient to satisfy the statute of frauds).
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treated as one contract even though they were not between the same parties. See
Guadalupe-Blanco River Authority v. City of San Antonio, 145 Texas 611, 200 S.W. 2d
989; Veal v. Thomason, 138 Texas 341, 159 S.W. 472.‖ Miles v. Martin, 321 S.W.2d 62,
at 66.
The Ft. Worth Court of Appeals has unquestionably adopted this rule of law. Key
v. Stewart Pierce, 8 S.W.3d 704, 708 (Tex. App. - Fort Worth 1999, pet. denied)(holding
a valid memorandum of the contract may consist of numerous communiqués signed by
the party to be charged and addressed to his agent or the other party to the contract, or
even to a third party not connected with the transaction).
The difference between Dunworth and the present case illustrates why Vantage is
not entitled to summary judgment. In Dunworth

the plaintiff, who unsuccessfully sought

to enforce a contract involving the transfer of real estate, did not allege that the writing it
attempted to rely on for a necessary element (property description) of the contract was
part of the contract. Id. The Dunworth plaintiff alleged a contract formed on May 12 and
attempted to rely on an email sent May 15 to supply the property description. Id. Such is
not the case here. In this case, each of the writings that embody the Contract is a part of
the Contract. (Plaintiffs‘ Fourth Amended Complaint, ¶¶ 21 - 32).
completed until after the last writing. Id.

The Contract was not

The documents that contain the nucleus of the

property description and identify the parties in this case (Exs. V-18, V-21, V-22, V-26,
V-27, V-30, V-57, V-300, V-301, V-302 and V-303) are all part of the contract
memorandum. Id.
Every one of the documents that constitute the contract between Vantage and
SFWA (Exs. V-18, V-21, V-22, V-26, V-27, V-30, V-57, V-300, V-301, V-302 and VPlfs‘ Resp. in Opposition to Defs‘ Trad itional MSJ and Brief in Support Thereof
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303) was written by the respective party to the contract in the course of the transaction
and they all pertain to the transaction. And, as set forth below, every one of them is
signed by the party to be charged.
F.

ALL THE CONTRACT DOCUMENTS ARE SIGNED BY THE
PARTY TO BE CHARGED

In 2001, the Texas legislature adopted the Texas Uniform Electronic Transactions
Act (―UETA‖).

The purpose of the legislation is to enable electronic commerce by

giving legal effect to electronic records and signatures in electronic transactions. 7 In other
words, electronic documents with an ―electronic signature‖ receive the same legal force,
effect, and enforceability as ink signatures on paper documents. 8

TEX. BUS. & COM.

CODE §322.007(V.T.C.A., Bus. & C. T. 10, Subt. B, Ch. 322, Refs & Annos.). Parties
who agree to conduct business by electronic means are free to do so. If a contract must be
in writing, an electronic writing satisfies such requirement.

Id. at §322.007(b)-(c).

applicable law requires a signature, an electronic signature satisfies that requirement.
at §322.007 (d).

If
Id.

Electronic transactions are enforceable as though they were printed on

conventional paper. Id. UETA defines an electronic signature as: ―An electronic sound,
symbol, or process attached to or logically associated with a record and executed or
adopted by a person with the intent to sign the record."

TEX. BUS. & COM. CODE

§322.002(8). Courts have clearly held that the signature requirements of the statute of
frauds may be satisfied by sending an email bearing the name of the sender. See Int’l
Casings Group, Inc. v. Premium Farms, 358 F.Supp.2d 863 (W.D.Mo.2005)(holding that
under UETA when an email is deemed authentic, even if that email does not contain a
7

See Senate Bill Analysis, CSSB. 393, Committee Report, Senate Research Center, March 28, 2001.
See Illustration 2, Official Comment to §322.007 (―a transaction may not be denied legal effect solely
because there is not a pen and ink ‗writing‘ or ‗signature.‘‖
8
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typed name at the bottom of the email, it is still a signed writing for the purposes of the
statute of frauds when that email contains a header with the name of the sender).9
The SFWA/Vantage Contract was memorialized in electronic form via multiple
emails. Each Vantage email at issue contains both a header and John Wehrle‘s or Roger
Biemans' typed name at the bottom and was sent from their email addresses. Exhibit V57 was emailed by John Wehrle of Vantage to Lucas Knickerbocker and by Lucas
Knickerbocker to Tolli Thomas. Ex. V-57 is electronically signed by both Mr. Werhle
and Mr. Knickerbocker. Vantage has stipulated to the authenticity of all of the Contract
Documents with the exception of Ex. V-302, which Vantage did not produce during
discovery and which Tolli Thomas has authenticated. Under UETA, the emails and the
attachments to them are signed writings sufficient to satisfy the writing and signature
requirements of the statute of frauds.
1.

UETA was specifically adopted to allow electronic records,
communications or signatures to satisfy the statute of frauds.

The purpose of UETA is to remove barriers to electronic commerce. UETA was
enacted to allow parties to validate the thousands of electronic contracts formed on a
daily basis in the state of Texas and provide compliance with the Texas statute of
frauds.10

Section 322.007(b) specifically states that a contract cannot ―be denied legal

effect or enforceability solely because an electronic record was used in its formation.‖

9

See also Sims v. Stapleton Realty, Ltd., 305 Wis.2d 655 (Wis. App. 2007, rev. denied)(UNPUBLISHED)
(Emails constitute signed, written document under Uniform Electronic Transactions Act); Crestwood
Shops, L.L.C. v. Hilkene, 197 S.W.3d 641 (Mo.App. W.D. 2006) (under UETA, lessee's email to lessor was
signed writing satisfying requirements of statute of frauds).
10
See UETA Introductory Official Comment: ―Whether the legal requirement that information or an
agreement of contract must be set forth in a pen and paper writing derives from a statute of frauds
affecting the enforceability of an agreement …such legal requirements raise real barriers to the effective
use of electronic media. . . . It is important to understand that the purpose of UETA is to remove barriers to
electronic commerce by validating and effectuating electronic records and signatures.‖ (emphasis added)
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TEX. BUS. & COM . CODE §322.007(b). Official Comment 9 to UETA makes it clear that
real estate transactions are not unique and should be treated like any other business,
commercial or consumer contract.11
The SFWA-Vantage Contract, its formation, and its writings are the kind of
transaction the legislature intended to cover when it enacted the Uniform Electronic
Transaction Act in 2001. Any contention by Vantage to the contrary is just plain wrong.
2.

The conduct, circumstances and writings of SFWA and Vantage show
that both parties agreed to conduct business via electronic means.

Vantage tries to side-step UETA by claiming that neither it nor the Intended
Beneficiaries,

including

Plaintiffs,

agreed

to

conduct business electronically.

That

argument is a red herring. Whether or not the SFWA property owners agreed to conduct
business electronically doesn‘t matter. Vantage and SFWA conducted their business
electronically (Thomas Aff ¶ 4; Exs. V-18, V-21, V-22, V-26, V-27, V-30, V-57, V-300,
V-301, V-302 and V-303). And Vantage has no answer for that obvious fact.
Further, whether a party agrees to contract via electronic means is a question of
intent. And intent is a question of fact. "Intent is a fact question uniquely within the realm
of the trier of fact because it so depends upon the credibility of the witnesses and the
weight to be given to their testimony." Flores v. Robinson Roofing & Construction
Company, Inc. (Tex. App.--Ft. Worth 2005 pet. den‘d) (citing Coleman Cattle Co., 10
S.W.3d at 433 (citing Spoljaric v. Percival Tours, Inc., 708 S.W.2d 432, 434, 29 Tex. Sup.
Ct. J. 280 (Tex. 1986)). The clear wording of UETA states that the parties‘ agreement is

11

See §322.003, Official Comment 9: ―Real Estate Transactions. There are no unique characteristics to
contracts relating to real property as opposed to other business and commercial (including consumer)
contracts. Consequently, the decision whether to use an electronic medium for their agreements should be
a matter for the parties to determine.‖(emphasis added)
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to be inferred from ―surrounding circumstances, including the parties‘ conduct.‖
BUS. & COM. CODE §322.005(b).

TEX.

The Commentary goes even further by stating that

―agreement‖ should be broadly interpreted to ensure the statute‘s ―widest possible
application.‖12
Every document that constitutes the contract in this case was sent and received
electronically and bears the electronic signature of Vantage‘s John Wehrle or Roger
Biemans or Caffey‘s Lucas Knickerbocker. Vantage‘s agreement to conduct business via
electronic means is evidenced by the multitude of emails between Wehrle and Thomas as
well as in the manner of delivery and language of the offers and MOUs from Wehrle.
G.

THE CONTRACT DOCUMENTS REFER TO ONE ANOTHER

Defendants assert that the documents that comprise the contract on which
Plaintiffs sue cannot satisfy the Statute of Frauds because they do not expressly refer to
each other. Defendants‘ statement of the law is incorrect on two counts. First, as set
forth in Section IV. E. supra., contract documents can be construed together even if they
do not expressly refer to each other. Second, assuming for the sake of argument only that
the contract documents must refer to each other in some fashion, Defendants have
misstated the standard:
To comply with the statute of frauds the contract must furnish within
itself, or by reference to some other existing writing, the means or data by
which the land to be conveyed may be identified with reasonable certainty.
Morrow v. Shotwell, 477 S.W.2d 538, 539 (Tex. 1972). Under this rule
the contract may refer to other writings without using the word "refer."
12

See Comments 1, 2, and 3B of §322.005(b) - ―Broad interpretation of the term agreement is necessary to
assure that this Act has the widest possible application consistent with its purpose of removing barriers to
electronic commerce;‖ ―If this Act is to serve to facilitate electronic transactions, it must be applicable
under different circumstances not rising to full-fledged contract to use electronics ;‖ and ―Joe gives out his
business card with his business email address. It may be reasonable, under the circumstances, for a
recipient of the card to infer that Joe has agreed to communicate electronically for business purposes.‖
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Porter v. Bell, 287 S.W.2d 333 (Tex. Civ. App. - San Antonio 1955, writ
ref'd n.r.e.). Furthermore, express reference is not essential because the
other writing may be connected by necessary inference from the internal
evidence in the primary memorandum of the subject matter and occasion.
Oliver v. Corzelius, 215 S.W.2d 231 (Tex. Civ. App. - El Paso 1948, rev'd
in part on other grounds, 220 S.W.2d 632 (1949)). Regardless of which
standard the Court applies, Plaintiffs have established an enforceable
contract.
SFWA and Vantage negotiated the essential terms of the contract in stages, which
is not uncommon in complex business transactions.

The essential terms of the contract

are contained in the following documents:
1.

August 22, 2008 offer of SFWA Deal (V-21).
The MOU states that ―Vantage Energy, LLC (‗Vantage‘) is
pleased to provide this Memorandum of Understanding
(‗MOU‘) to the Southwest Fort Worth Alliance…‖
(emphasis added).

2.

August 22, 2008 acceptance email from SFWA to Vantage (V-18).

Thomas accepted the offer Vantage made in V-21 on behalf of SFWA by virtue of
the following email:
can the Southwest Fort Worth Alliance have Vantage‘s
written authorization to release the following statement
within our neighborhoods…[announcement re SFWA
Deal] (emphasis added).
In response, Wehrle stated:
Yes, Tolli – the statement … is acceptable to Vantage and
we are agreeable to announcing that the offer has been
accepted. Congratulations – we are very excited to work
with everyone!
It is clear from this email exchange that the Southwest Fort Worth Alliance
accepted Vantage‘s offer. It is also clear that in terms of geographical boundaries of the
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SFWA Deal, this part of the contract states that the agreement pertains to the
―neighborhoods‖ that comprise the Southwest Fort Worth Alliance.
3.

August 20, 2008 Vantage spreadsheet of SFWA neighborhoods (V-57).

This spreadsheet, an existing document on the date of the offer and acceptance
embodied in V-21 & V-18, defines the term ―Southwest Fort Worth Alliance.‖

The

spreadsheet is titled ―South West Ft Worth Alliance‖. One of the columns of the
spreadsheet is for ―Subdivision Name.‖

The spreadsheet expressly identifies the

neighborhoods that comprise the Southwest Fort Worth Alliance. Notably, the
spreadsheet makes it clear that Vantage obtained the names for the subdivisions listed in
the spreadsheet from the SFWA website.
4.

August 28, 2008 email string between SWFA and Vantage regarding
the geographical scope of the SWFA Deal (V-30).

In discussing whether two SFWA neighborhoods would get the opportunity to
accept the SFWA Deal, John Wehrle referred to the spreadsheet (V-57), an existing
document on this date.

Wehrle expressly referred to Vantage‘s ―list of priorities,‖ he

referred to two neighborhoods that are identified on the spreadsheet, and he used the
abbreviation ―NA‖ i.e.

neighborhood

association,

which is used throughout the

spreadsheet.
5.

August 29, 2008 email from Vantage to SFWA regarding geographical
scope of SFWA Deal (V-26).

Wehrle wrote to Thomas, as follows:
Tolli and Lucas – Mark and I just spoke and we agreed to
make the SFWA offer available to all neighborhoods,
including Overton Woods and Tanglewood Park
Homes. (emphasis added).
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Again, the use of the term ―neighborhoods‖ and specific references to two
neighborhoods that are listed on the neighborhood priority spreadsheet (V-57) leaves no
doubt about the geographical boundaries of SFWA or to whom Vantage promised they
would extend the SFWA Deal. Moreover, Wehrle‘s reference to the ―offer‖ is a clear
reference to V-21, an existing document on this date.
6.

September 7, 2008 email string between Vantage and SFWA
regarding geographical reach of SFWA Deal (V-27).

Thomas started off the communication by posing several questions to Wehrle,
including the following:
4. Please advise on the total available acres that [sic]
Wedgwood. I need this in order to fairly ration the
neighborhood reimbursement funds.
Wehrle responded, in pertinent part:
-not sure I understand #4; how many acres are leasable?
Thomas responded, in pertinent part:
On #4 I have a spreadsheet that tells me the total number or
amount of unleased acres in every NA but it has no
information on Wedgwood NA…
Wehrle responded, in pertinent part:
-if the spreadsheet came from us, the numbers were
guesstimates, so I wouldn‘t put a tone of stock in the
numbers…I would encourage you to wait until we‘ve
actually leased the NAs to see how they/we performed.
The parties were clearly referring to the neighborhood priority spreadsheet (V57). That spreadsheet does not have any information about acreage for Wedgwood NA.
Moreover, the parties again use the term ―NA‖ when discussing Wedgwood, which is a
term and neighborhood that is expressly identified on the spreadsheet.
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7.

September 8, 2008 email from SFWA to Vantage regarding proposed
news release (EX. V-301).

In preparation for SFWA‘s endorsement of Vantage, Thomas sent a proposed
news release to Vantage, which identified all of the SFWA neighborhoods that would
have the opportunity to accept the SFWA Deal.
8.

September 8, 2008 email from Vantage to SFWA regarding news
release (Ex. V-302).

On that same day, Wehrle responded to Thomas with several revisions to the
announcement. Significantly, Wehrle did not revise any of the material terms of the deal.
He did not change any of the financial terms of the deal.

He also did not challenge,

remove or question a single neighborhood that was identified as the group of
neighborhoods that would receive the opportunity to accept or reject the SFWA Deal.
Notably, with the exception of one neighborhood, these neighborhoods are the exact
same neighborhoods identified in the neighborhood priority spreadsheet, an existing
document on this date.
9.

September 9, 2008 email from Vantage to SFWA with final lease form
(Ex. V-300).

On this date, SFWA and Vantage agreed to the terms of the final lease form.
10.

September 15, 2008 email from Vantage to SFWA affirming that all
alliance neighborhoods would get the SFWA Deal (Ex. V-22).

On September 15, 2008, Wehrle unequivocally affirmed to Tolli Thomas that ―we
are making the offer to all of the Alliance neighborhoods, including the ‗disputed‘
Overtons.‖

Again, Wehrle referred to the geographical reach of the SFWA Deal by

―neighborhood‖ and specifically referenced neighborhoods that were expressly listed on
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the neighborhood priority spreadsheet, an existing document.

Lastly, this document

expressly mentions the ―offer,‖ a reference to V-21.
11.

September 17, 2008 email from Vantage to third-party about the
SFWA Deal (Ex. V-303).

The subject of the email is ―the Southwest Fort Worth Alliance deal.‖ Wehrle
attached a map to the email: ―Southwest Fort Worth Alliance neighborhood map.‖ He
told the third party the following, in pertinent part:
Dennis-you may have heard that we were (finally) endorsed
as the preferred lessee in this alliance of 15 neighborhoods,
which we are very excited about….
Thanks in advance-I‘ve attached a google map so you
know where we are leasing.
Regards,
John
-hope the boat is rockin‘

H.

THE CONTRACT DOCUMENTS CONTAIN ALL ESSENTIAL
TERMS OF THE AGREEMENT

Defendants assert that the contract on which Plaintiffs sue is fatally flawed
because it (1) is not signed by Plaintiffs or Defendants; (2) does not contain a sufficient
property description; and (3) does not identify the lessors. Defendants are wrong on all
three counts.
1.

It is not necessary for the Plaintiffs to have signed the contract.

The statute of frauds only requires a contract to be signed by the party to be
charged. See Tex. Bus. & Com. Code § 26.01. As set forth in Section IV. F. above, each
contract document was signed by Vantage, the party against whom Plaintiffs seek to
enforce the contract.
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Defendants also take the insincere position that because the Plaintiffs did not
personally sign the contract between SFWA and Vantage, they cannot enforce it. 13

By

taking that position, Defendants are asking this Court to write years of well-established
third party beneficiary law out of Texas jurisprudence.

By definition, a third-party

beneficiary cannot be a party to the contract he sues to enforce. As will be discussed in
Section IV. M. of the Plaintiffs‘ Response infra., Plaintiffs are third party beneficiaries of
the contract between SFWA and Vantage. As such, their signatures are not required.14
2.

The contract contains a sufficient property description.

To satisfy the statute of frauds, the contract must furnish within itself or by
reference to another existing writing the means or data to identify the location of the
property with reasonable certainty. See Jones v. Kelley, 614 S.W.2d 95, 99 (Tex. 1981). If
enough appears in the description so that a party familiar with the locality can identify the
premises with reasonable certainty, it will be sufficient. See Gates v. Asher, 280 S.W.2d
247, 248-49 (Tex. 1955). The words of description are given a liberal construction in
order that the conveyance may be upheld. Id. at 248. Parol evidence is admissible to
identify the land where the ―nucleus‖ of a description is present. Id.; Pick v. Bartel, 659
S.W.2d 636, 637 (Tex. 1983) (the essential elements cannot be supplied by parol, but the
details that explain or clarify the essential terms may be shown) (citing Wilson v. Fisher,
188 S.W.2d 150 (Tex. 1945)). This is referred to as the ―nucleus of description‖ theory.
See Westland Oil Dev. Corp. v. Gulf Oil Corp., 637 S.W.2d 903, 909 (Tex. 1982). While
13

Defendants do not claim that SFWA did not sign the contract. Therefore, it is unnecessary for Plaintiffs
to address that issue.
14
Likewise, Defendants‘ allegations that the contract fails because there is no mutuality of obligation or
meeting of the minds between Plaintiffs and Defendants fails. Defendants focus on the wrong party. These
elements of contract formation apply between the parties to the contract i.e. SFWA and Vantage.
Defendants‘ arguments are misplaced with respect to third party beneficiaries like the Plain tiffs.
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a formal field note description makes an instrument easier to construe, under the nucleus
of description theory, it is not necessary. See Siegert v. Seneca Res. Corp., 28 S.W.3d
680, 683 (Tex.App.-Corpus Christi 2000, no pet.); see also Tex. Builders v. Keller, 928
S.W.2d 479, 481 (Tex. 1996) (―[a] writing need not contain a metes and bounds property
description to be enforceable‖). A property description is adequate under the statute of
frauds if it can be identified with reasonable certainty by a licensed surveyor. See Dixon
v. Amoco Prod. Co., 150 S.W.3d 191, 195 (Tex. App.-Tyler 2004, pet. denied).
Plaintiffs‘ experts can identify the Plaintiffs‘ properties with reasonable certainty
as being within SFWA based on the contract documents. Plaintiffs‘ experts rely on three
(3) documents to reach their opinion (1) V-57; (2) V-303; and (3) the SFWA Website.
(Arthur and Murley Affs. ¶¶ 6).
i.

V-57.
The neighborhood priority spreadsheet identifies the neighborhoods that

comprise the ―Southwest Fort Worth Alliance,‖ as that term is used in the MOU. Exhibit
V-57 was an existing document on the date that Exhibits V-21 & V-18 were exchanged
between the parties. Numerous emails between SFWA and Vantage after the date of V57 continued to refer to it, as well as the neighborhoods identified in V-57. See, e.g., V22, V-30, V-26, V-27, V-301, V-302. The spreadsheet divides SFWA into various areas
identified as Areas ―A‖ through ―G.‖ (Ex. V-57). These areas correspond to a series of
SFWA maps created by Jacob Patrylick, including one dated August 20, 2008. (Patrylick
Dep. p. 70, line 14; p. 43, line 11 through p. 44, line 6) (Ex. V-223). Notably, V-57
expressly states that Vantage obtained the names of the subdivisions identified in the
spreadsheet from the SFWA website.
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ii.

The map from the SFWA website.

Vantage‘s map-making company, Mobilis, used a Google map from the SFWA
website, to create a SFWA map for Vantage. On this issue, Jacob Patrylick, of Mobilis,
testified:
Q.
Okay. Do you recall the first time you were
contacted about the Southwest Fort Worth Alliance what
you were asked to do?
A. Yeah.
Q. Okay. What were you asked to do?
A.
To I guess show their neighborhood Alliance,
their area on a map.
Q. All right. Now, who was it that asked you to do
that, as best you can recall?
A. Someone at Caffey Group.
Q.
Group?

Do you have a recollection of who at the Caffey

A. It may have been Mark. It could have been Lucas.
It could have been – I would assume it was probably Mark
at that time, I think.
Q. Okay.
A. I don't know.
Q.
Do you recall, were you provided with any
information about Southwest Fort Worth Alliance?
A. What do you mean by information?
Q.
Well, somebody says to you, I need you to
determine the area on a map for Southwest Fort Worth
Alliance.
A. Uh-huh.
Q. There's got to be a starting point that you begin at
and then you end up at a point where you have a map,
right?
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A. Uh-huh. Yes.
Q. Okay. What was it that you were provided in order
to let you get started?
A. I think the Alliance had a website set up and I
went to their website and they had a map, kind of, of what
they considered to be their Alliance. I think it was a
Google map of some sort and that's what I was – I guess
copied.
(Patrylick Dep., p. 22-24: 22-6). Mr. Patrylick then created the outline of SFWA in his
mapping software, which created a Shapefile which contained a database. (Patrylick
Dep., p. 25, line 17 to p. 27, line 5). The data contained within the database includes
property owner names, property addresses, situs addresses, account numbers for the tax
appraisal district, and other appraisal data. (Patrylick Dep., p. 29, line 20 to p. 30, line 1).
Mr. Patrylick also testified that he was familiar enough with the area that he was able to
take the information that he got from the SWFA website to create the map showing the
SFWA boundaries. (Patrylick Dep., p. 31, line 23 to p. 33, line 24).
Embedded within the shape file that Mr. Patrylick created was sufficient
information regarding the identity of every owner of each parcel of property and a legal
description of the property such that Mr. Patrylick would be able to insert into the lease a
legal description of the property so that people would know and understand the property
covered by the lease. (Patrylick Dep. p. 126, line 14, to p. 128, line 18). In fact, utilizing
his database, on or about August 26, 2008, Mr. Patrylick created a spreadsheet referred to
as ―SFWA_Parcels.xls‖ with information concerning every parcel of property in SFWA.
The information included, but was not limited to, the Tarrant County geo-reference code,
the street address of the individual parcel, the city in which it is located, the county in
which it is located, the five digit zip code of the area in which it is located, the four digit
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zip code extension unique to each such parcel, the TAD Map location, the Mapsco map
location, the legal description of the parcels (Addition, Lot, Block), the acreage of the
parcel (calculated to the thousandths of an acre) and the square footage of the parcel.
(Patrylick Dep. p. 204, line 15, through p. 206, line 5)(Ex. V-269 & V-269A). Mr.
Patrylick e-mailed that spreadsheet to Brian Davidson and Heather Brooks at the Caffey
Group. (Patrylick Dep. p. 204, line 15 to p. 205, line 10) (V-269). Row 7132 of the
spreadsheet contains the information regarding the Maddox Plaintiffs‘ property including
all of the information set forth above, while rows 9694 and 7230 contain the information
for Linda Faye Weber‘s and the Richeys‘ properties. (Ex. V-269-A).
iii.

V-303.

After the SFWA Deal was consummated, Wehrle sent a signed email with a
SFWA map attached to a third-party. That map provided the boundaries of SFWA.
Using the documents discussed above to provide a nucleus of a description,
Plaintiffs‘ experts used information from publicly recorded subdivision plats, other
publicly available information and, in conjunction with computer surveying programs,
were able to identify the boundaries of SFWA with reasonable certainty, as well as the
boundaries of the properties of the Plaintiffs. (Arthur and Murley Affs. ¶¶ 6.b.).
Additionally, as set forth above, Mr. Patrylick, a person familiar with the subject
property, was also able to identify the boundaries of SFWA, including Plaintiffs‘
properties, with reasonable certainty.

Therefore, Defendants‘ argument that there is no

adequate property description fails.
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3.

The contract identifies the lessors.

Defendants cite three cases in support of their assertion that the contract cannot
satisfy the statute of frauds because it fails to identify Plaintiffs as lessors: (1) Walker
Avenue Realty Co. v. Alaskan Fur Co., 131 S.W.2d 196 (Tex. App.—Galveston
1939,writ ref‘d); (2) Cohen v. McCutchin, 554 S.W.2d 844 (Tex. App.—Waco 1977),
aff‘d, 565 S.W.2d 230 (Tex. 1978); and (3) Dobson v. Metro Label Corp., 786 S.W.2d
63, 65 (Tex. App.—Dallas 1990, no writ). These cases do not reach as far as Defendants
represent.
These cases simply stand for the proposition that the parties to a contract or
memorandum must be identified. There is no dispute in this case that the parties to the
contract, SFWA and Vantage, are identified. 15

Defendants do not challenge that fact.

Recognizing the problem they face on this issue, Defendants attempt to strain the
holdings in the above-referenced cases by extending the holdings to third party
beneficiaries. These cases simply do not apply to third party beneficiaries, like Plaintiffs,
who are, by definition, not parties to the agreement forming the basis of this lawsuit.
Texas law imposes a different standard for the identification of third party
beneficiaries to a contract:

15

In Central Power and Light Company v. Del Mar Conservation District , 594 S.W.2d 782 (Tex. App.—
San Antonio 1980, writ ref‘d n.r.e.), the San Antonio Court of Appeals analyzed a group of letters to
determine if memoranda existed that satisfied the statute of frauds. One of the terms at issue in the lawsuit
was the electric rates to be charged to individuals who lived in the Del Mar conservation district, who were
third party beneficiaries to the contract between CP&L & Del Mar. The Court held that ― The documents
hereinbefore discussed clearly set forth the obligations to CP& L, the party to be charged, and the parties to
the agreement are clearly identified.‖ Notably, none of the individuals who lived in the Del Mar district
were identified in the memoranda discussed in the lawsuit; the Del Mar Conservation District, the party to
the contract, was identified and that was the salient point for the Court.
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It is not necessary that the person to be benefited by the
contract be named therein, if he is otherwise sufficiently
described or designated, and the fact that the particular
person who is to benefit from the promise is not known
when the promise is made is immaterial, if he can be
identified. He may even be one of a class of persons if the
class is sufficiently described or designated.
See Knox v. Ball, 191 S.W.2d 17, 25 (Tex. 1945).
The class of individuals to whom Vantage agreed to extend the SFWA Deal is
sufficiently described:

all un-leased mineral interest owners in the neighborhoods that

comprise SFWA. See Exs. V-18, V-21, V-22, V-26, V-27, V-30, V-57, V-300, V-301, V302 and V-303.
Whether a mineral owner is within that class can be verified. As set forth in the
preceding section, the class can be identified by the operative documents.
Assuming for the sake of argument only that Plaintiffs are required to establish a
writing or writing(s) that identify the individual lessors, the writings discussed in the
preceding section do so.
There is no question that Vantage knew who its intended lessors were. In fact,
Vantage extended the SFWA Deal to thousands of mineral owners in SFWA
neighborhoods before breaching its contract by refusing to complete its performance
(Knickerbocker Dep., p. 83: lines 18-21 [7000 to 7500 leases]; Wehrle Dep., p. 256: lines
17-23 [4000 to 4500 leases]).
I.

THE SFWA-VANTAGE AGREEMENT SATISFIES THE STATUE OF
FRAUDS
As set forth in Sections IV. B. through IV. H. infra., there is a contract between

Vantage and SFWA.

The contract is in writing. It contains all essential terms of the
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agreement between Vantage and SFWA and it is signed by Vantage, the party whom
Plaintiffs seek to charge in this case. The SFWA-Vantage agreement satisfies the
requirements of the statute of frauds.
J.

SFWA FULLY PERFORMED UNDER ITS AGREEMENT WITH
VANTAGE THUS TAKING THE AGREEMENT OUTSIDE OF
THE STATUTE OF FRAUDS

The statute of frauds may not be raised as a defense by a party that accepted the
benefits of a party that has fully performed. Estate of Kaiser v. Gifford, 692 S.W.2d 525,
526 (Tex. App.-Houston [1st Dist.] 1985, writ ref‘d n.r.e.)(citing to Williston on
Contracts, which states, ―a great majority of jurisdictions agree with the rule that full
performance by one party to an oral contract removes the contract from the prohibitions
of the Statute; see 3 S. Williston, A Treatise on the Law of Contracts, sec. 504 (3d ed.
1970 and Supp. 1983)). The Dallas Court of Appeals recently rejected the defense of the
statute of frauds by stating that:
The rationale of the full performance doctrine is that when
one party, in reasonable reliance on the contract, performs
all of its obligations, it would be unfair to allow the other
party to accept the benefits under the contract but to avoid
its reciprocal obligation by asserting the Statute of Frauds.
Davis v. Insurtek, 2010 WL 5395668, p. 3-4 (Tex. App.-Dallas 2010, no pet.)16 Other
Courts have unquestionably agreed that ―when one party fully performs a contract, the
statute of frauds is unavailable to the other who knowingly accepts the benefits and partly

16

The Dallas Court in Davis also made special note that: ―Although full performance and partial
performance are considered to be distinct exceptions to the statute of frauds, Texas courts have used the
terms interchangeably, particularly when one party has fully performed and the other has only partly
performed. ―There is a fundamental difference in the principle involved, however, in that part performance
is ordinarily regarded as a strictly equitable doctrine, available in equity courts only, whereas complete
performance by one party is frequently regarded as taking the contract out of the statute , even in an action
at law.‖ 41 TEX. JUR. 3d Statute of Frauds § 115 (2007).‖
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performs.‖ Texas Nom Limited Partnership v. Akuna Matata Investments, Ltd., 2005 Tex.
App.

LEXIS

535,

2005

WL 159459

(Tex.

App.—San Antonio

2005,

pet.

denied)(affirming award for plaintiff in action for breach of oral agreement to develop oil
and gas wells).
The evidence is overwhelming that SFWA fully performed its obligations
pursuant to its agreement with Vantage. (Biemans Dep., p. 93: lines 19-20, p. 132: lines
3-13; Knickerbocker Dep., p. 39: lines 3-12, p. 94: lines 16-25, p. 95: lines 8-12, p. 132:
lines 4-12, p. 135: lines 3-21; Wehrle Dep., p. 89: lines 12-15, p. 91: lines 8-16; Thomas
Aff. ¶¶ 7-11; Exs. V-301, V-302).
It is likewise clear that Vantage accepted SFWA‘s performance, capitalized on it
and benefited from it. The SFWA endorsement was valuable to Vantage (Wehrle Dep., p.
171: lines 5-7). Vantage exploited SFWA‘s contracted-for endorsement and benefited
from SFWA‘s efforts to communicate with the Intended Beneficiaries and coordinate
their attendance at Vantage‘s SFWA signing events (Knickerbocker Dep., p. 219: lines
12-20, p. 220: lines 3-8, P. 221: lines 12-19, p. 222: lines 8-11. With SFWA‘s
endorsement and help, Vantage obtained as many as 7500 leases from SFWA mineral
rights owners at SFWA signing events in just a matter of weeks (Knickerbocker Dep., p.
83: lines 18-21 [7000 to 7500 leases]; Wehrle Dep., p. 256: lines 17-23 [4000 to 4500
leases]) on the lease forms and terms it had negotiated with SFWA.
It is indisputable that SWFA‘s performance (endorsing Vantage, communicating
the Vantage offer to SFWA landowners and coordinating SFWA landowner attendance at
Vantage SFWA signing events) was solely referable to its contract with Vantage. There is
no other explanation. Likewise, the acquisition by Vantage of leases from thousands of
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SFWA mineral estate owners at SFWA signing events arranged in conjunction with and
coordinated by SFWA on the uniform lease document negotiated by Vantage and SFWA
is solely referable to the agreement between Vantage and SFWA.
For the foregoing reasons, Vantage‘s traditional summary judgment motion must
be denied.
K.

ALTERNATIVELY, THE PARTIAL PERFORMANCE DOCTRINE
TAKES THE AGREEMENT OUTSIDE OF THE STATUTE OF
FRAUDS

As set forth above, SFWA‘s conduct (endorsing Vantage, communicating the
Vantage offer to SFWA landowners, coordinating SFWA landowner attendance at
Vantage SFWA signing events) is clearly conduct unequivocally referable to the
agreement between SFWA and Vantage and corroborative of the fact that a contract
actually was made. In such circumstances, the partial performance exception to the
statute of frauds applies. The acts of performance relied upon to take a parol contract out
of the statute of frauds must be as could have been done with no other design than to
fulfill the particular agreement sought to be reinforced. Francis v. Thomas, 106 S.W.2d
257, 260 (Tex. 1937).

Besides the contract between SFWA and Vantage, there is no

plausible explanation for SFWA‘s conduct.
Vantage does not dispute that partial performance by a party seeking to enforce a
contract removes the contract from operation of the statute of frauds. Rather, Vantage
cites to a series of four cases including: Davis v. Campbell, 524 S.W.2d 790 (Tex. Civ.
App.--Dallas 1975, no writ) and Preston Exploration Co. v. Chesapeake Energy Corp.,
2010 WL 596358 (S.D. Tex. Feb. 16, 2010) for the proposition that a vendor invoking the
partial performance exception to the statute of frauds in the context of a mineral lease
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must show ―performance of the contract by delivery of possession to the purchaser and a
detrimental change of position, for which the vendor has no adequate remedy.‖ (Suppl.
Brief at 29).
While these cases do point out that parting with possession of mineral rights is a
typical indicia of performance in the context of actions among buyer and sellers of
mineral rights, the cases do not stand for the proposition that parting with mineral rights
is the only way a party can perform. Indeed, the argument is just a clever sleight of hand
by which Vantage attempts to graft an additional requirement into the law. Davis v.
Campbell was reversed after remand. Davis v. Campbell, 572 S.W.2d 660 (Tex. 1968). A
requirement that the complaining party part with possession of his or her mineral rights is
nowhere to be found in the Preston case. The third and fourth cases Vantage cites,
Swinehart v. Stubbeman, McRae, Sealy, Laughlin & Browder, Inc. 48 S.W.3d 865 (Tex
App—Houston [14th Dist.] 2001) and Cowden v. Bell, 293 S.W.2d 611 (Tex. Civ. App.—
San Antonio 1956), discuss what a vendee seeking to invoke the partial performance
exception may need to show—they have no application to this case. In this case, Vantage
would be the vendee. And, further, as Vantage well knows, the parties to the agreement at
issue here are Vantage and SFWA. SFWA had no mineral rights to part with. The
argument is a complete red herring.
What SFWA did have and what Vantage coveted and took was SFWA‘s
endorsement of Vantage and SFWA‘s assistance in helping Vantage lease thousands of
SFWA mineral estate owners. (Biemans Dep., p. 93: lines 19-20, p. 132: lines 3-13;
Knickerbocker Dep., p. 39: lines 3-12, p. 83: lines 18-21 [7000 to 7500 leases], p. 94:
lines 16-25, p. 95: lines 8-12, p. 132: lines 4-12, p. 135: lines 3-21, p. 219: lines 12-20, p.
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220: lines 3-8, P. 221: lines 12-19, p. 222: lines 8-11; Wehrle Dep., p. 89: lines 12-15, p.
91: lines 8-16, p. 171: lines 5-7, p. 256: lines 17-23 [4000 to 4500 leases]; Thomas Aff.
¶¶ 7-12; Exs. V-301, V-302).
SFWA performed, Vantage took what SFWA could give only once--SFWA‘s
endorsement.

Vantage accepted that performance, benefitted from it, exploited its value

to the tune of thousands of SFWA leases, and then reneged, leaving SFWA with no
adequate remedy. Even if SFWA‘s performance was not complete, the partial
performance doctrine removes the contract from the statute of frauds and Vantage‘s
motion for summary judgment must be denied.
Partial Performance is a Question of Fact
Further, whether partial performance sufficient to take the contract out of the
statute of frauds exists is a question of fact and summary judgment is therefore improper.
Vermont Information Processing, Inc. v. Montana Beverage Corp., 227 S.W.3d 846, 853
– 855 (Tex. App. - El Paso 2007, no writ). The parties' partial performance under the
agreement removes it from the requirements of the statute of frauds. Bookout v. Bookout,
165 S.W.3d 904, 907 (Tex. App.-Texarkana, no pet.). The partial performance must be
"unequivocally referable to the agreement and corroborative of the fact that a contract
actually was made." Id. Whether the performance was "unequivocally referable" is
generally a question of fact. Id. at 908 (citing Barbouti v. Munden, 866 S.W.2d 288, 295
(Tex. App.--Houston [14th Dist.] 1993, writ denied)).

In addition, whether the

performance that has occurred is sufficient to establish the exception is a question of fact.
Id. at 910(citing Fluellen v. Young, 664 S.W.2d 776, 781 (Tex. App.--Dallas 1983, no
writ)).
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L.

THE DOCTRINE OF PROMISSORY ESTOPPEL TAKES THE
SFWA-VANTAGE CONTRACT OUT OF THE STATUTE OF
FRAUDS AND DEFENDANTS ARE NOT ENTITLED TO
SUMMARY
JUDGMENT
ON
PLAINTIFFS’
SEPARATE
PROMISSORY ESTOPPEL CLAIM

Defendants assert that Plaintiffs‘ promissory estoppel claim cannot help Plaintiffs
avoid the statute of frauds because Vantage did not promise to sign an existing writing
that would satisfy the statute of frauds. Defendants‘ statement of the law is incorrect. A
promise to put an oral contract into a future writing that satisfies the statute of frauds is
sufficient to avoid the statute of frauds.

In support of their statement of the law,

Defendants rely on one Texas Supreme Court case (“Moore” Burger, Inc., v. Phillips
Petroleum Company which will be discussed below) and three Texas Court of Appeals
cases, none of which are from the Fort Worth Court of Appeals.

17

Notably absent from

Defendants‘ briefing is Levine v. Loma Corp., 661 S.W.2d 779 (Tex. App.--Fort Worth
1983, no writ), a case from the Fort Worth Court of Appeals that is directly on point and
which contradicts their statement of the law.
In Levine, the Fort Worth Court of Appeals defined the promissory estoppel
exception to the statute of frauds as follows:
Before the equitable doctrine of promissory estoppel
may be applied, the one relying thereon (in this case
Levine) to avoid the consequences of the Statute of
Frauds, must show first, that there was a promise to put
the oral agreement into writing, and second, that the
party seeking enforcement of the oral contract relied on the
promise to put the agreement in writing to his detriment.
17

Defendants rely on Exxon Corp. v. Breezevale, Ltd., 82 S.W.3d 429, 438 (Tex. App.—Dallas 2002, pet.
denied); Beta Drilling, Inc. v. Durkee, 821 S.W.2d 739, 741 (Tex. App.—Houston [14th Dist.] 1992, writ
denied); and Sonnichsen v. Baylor Univ., 47 S.W.3d 122 (Tex. App.—Waco 2001, no pet.). These cases
are based on misapplications of Texas law. In any even t, at the most, these cases establish a split among
Texas Courts of Appeals regarding the application of this exception to the statute of frauds, which opens
the door for the Levine case, from the Fort Worth Court of Appeals, to break that ―tie.‖
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Put another way, the promise to put the oral agreement
in writing must have been made by one party specifically
to induce action or forbearance by the other party, and the
second party must have relied on the promise in taking the
action or forbearance.
See Levine, 661 S.W.2d at 781 (citing ―Moore” Burger, Inc. v. Phillips Petroleum
Company, 492 S.W.2d 934 (Tex. 1972); Cooper Petroleum Co. v. LaGloria Oil and Gas
Co., 436 S.W.2d 889 (Tex. 1969); Wheeler v. White, 398 S.W.2d 93 (Tex.
1965))(emphasis added). Clearly, the Fort Worth Court of Appeals has flatly rejected the
Defendants‘ hopeful view of the promissory estoppel exception to the statute of frauds, as
have other Texas Courts of Appeal. Levine, 661 S.W.2d at 781; see also EP Operating
Co. v. MJC Energy Co., 883 S.W.2d 263, 268-269 (Tex. App.—Corpus Christi 1994,
writ denied)(―Accordingly, promissory estoppel may apply when a party promises to
sign an existing written contract that, but for lack of a signature, would satisfy the statute
of frauds, or when a party promises to sign a proposed contract that has not yet been
reduced to writing but on which the parties have reached agreement concerning all
material terms.‖)(emphasis added); see also Cobb v. West Texas Microwave Co., 700
S.W.2d 615, 616-17 (Tex. App.—Austin 1985, writ ref‘d n.r.e.). The Levine case is also
important because that Court relied on ―Moore” Burger, Inc. v. Phillips Petroleum
Company for its statement of the law on this issue, obviously interpreting that case‘s
import differently than Defendants.
Defendants rely on the Texas Supreme Court case of “Moore” Burger, Inc. v.
Phillips Petroleum Company, 492 S.W.2d 934 (Tex. 1972), for their statement of the law.
Defendants mischaracterize the holding in ―Moore” Burger. First, the agreement at issue
in ―Moore” Burger had already been reduced to writing at the time the promise to sign
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that agreement was made. By virtue of that undisputed fact, there was no discussion in
that case about whether a written agreement must exist at the time the promise to sign it
is made. Notably, the analysis in the Levine case is on point because the Plaintiff in that
case relied on an oral promise to reduce an agreement to writing.

As such, it was

necessary for the Levine court to consider that issue. Second, the ―Moore” Burger court
relied on the Restatement of Contracts § 178(f) in its analysis.

That canon of law

provides the following:
Though there has been no satisfaction of the Statute, an
estoppel may preclude objection on that ground in the same
way that objection to the non-existence of other facts
essential for the establishment of a right or a defense may
be precluded. A misrepresentation that there has been such
satisfaction if substantial action is taken in reliance on the
representation, precludes proof by the party who made the
representation that it was false; and a promise to make a
memorandum, if similarly relied on, may give rise to an
effective promissory estoppel if the Statute would
otherwise operate to defraud. (Emphasis added).
This provision leaves little doubt that the ―Moore” Burger Court acknowledged
that an oral promise to make a writing in the future that satisfies the statute of frauds can
be sufficient to avoid the statute.

Lastly, the ―Moore” Burger Court cited to another

Texas Supreme Court case, Cooper Petroleum Co. v. La Gloria Oil and Gas Co., 436
S.W.2d 889, 896 (Tex. 1969), another case which is noticeably absent from Defendants‘
briefing. A discussion of that case is instructive on the true meaning of ―Moore” Burger
The Texas Supreme Court established the promissory estoppel exception to the
statute of frauds in the Cooper Petroleum case. That case is important for at least two
reasons. First, in that case, the promise to sign a writing that would satisfy the statute of
frauds was made two weeks before the writing was drafted. Cooper Petroleum, 436
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S.W.2d at 893.

The Court held that the promise supported the promissory estoppel

exception to the statute of frauds. Second, like in ―Moore” Burger., the Court relied on
the promissory estoppel exception as stated in Section 178(f) of the Restatement of
Contracts, which clearly states that promises to sign future memoranda that satisfy the
statute of frauds are sufficient to avoid the statute of frauds. Id.
In this case, Vantage promised to give all un-leased mineral interest owners in
SFWA the opportunity to accept the pre-negotiated lease form, which would satisfy the
statute of frauds. (Thomas Aff. ¶4). Alternatively, the parties agreed on all material terms
of the contract and Vantage agreed to make a memorandum that would satisfy the statute
of frauds. (Biemans Dep., p. 94: lines 11-25: [―…there has been an offer and it has been
accepted…we were very specifically talking about an endorsement. Memorandum of
Understanding captures the terms we were going to include in our leases to ultimately
offer to the individual homeowners.‖])
Defendants

conclude

their

argument

concerning

the

promissory

estoppel

exception with the conclusory statement that: ―The summary judgment evidence
conclusively demonstrates that Plaintiffs cannot use the doctrine of promissory estoppel
to avoid the application of the statute of frauds. Accordingly, Plaintiffs‘ promissory
estoppel claims should be dismissed as a matter of law.‖ (Defs.‘ Mot. Summ. Jdm‘t.,
p.16; Defs.‘ Suppl to Tradit. and No Evid. Mot. Summ. Jdm‘t., p. 28.). Such conclusion
does not follow. Not one of the cases cited by Defendants with respect to the promissory
estoppel exception to the statute of frauds involves or mentions a claim for money
damages under the theory of promissory estoppel. Defendants‘ conclusion concerning
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Plaintiffs‘ separate Promissory Estoppel Claim is a non-sequitur and is not supported by
any authorities cited in Defendants‘ briefing.
In summary, Defendants are not entitled to summary judgment on the issue of the
promissory estoppel exception to the statute of frauds or Plaintiffs‘ separate claim for
damages under the theory of Promissory Estoppel (Third Cause of Action) set forth in
Plaintiffs‘ Fourth Amended Complaint.
M.

18

PLAINTIFFS ARE INTENDED BENEFICIARIES OF THE SFWAVANTAGE CONTRACT

The Texas Supreme Court is abundantly clear, ―the common law allows parties to
contract for the benefit of others- in effect, with others-if they do so explicitly, and when
they do, the beneficiary can enforce the promisor's obligation in his favor as if he were
himself a party.‖

Energy Serv. Co. of Bowie, Inc. v. Superior Snubbing Serv., 236

S.W.3d 190, 194 (Tex. 2007); see also In re Citgo Corp, 248 S.W.3d 769, 775-76 (Tex.
App.-Beaumont 2008, mand. denied)(holding that it is not essential that a beneficiary be
specifically identified when the contract is made, identification is made at time
enforcement is sought). Plaintiffs are among the third party beneficiaries of the SFWA
Vantage contract. (Arthur and Murley Affs. ¶¶ 5, 6 a, b and 7; Thomas Aff. ¶¶ 3, 4). And,
as such are entitled to enforce it. Vantage makes two arguments concerning these
plaintiffs‘ third-party beneficiary status.

19

18

Finally, the cases cited in footnote 8 of Defendants original Brief (p. 16) and footnote 9 of their
Supplement (p. 25) stand for the uncontroversial proposition that the proper measure of damages for
Plaintiffs‘ Promissory Estoppel cause of action is reliance d amages. There is no dispute on that point. In
fact, Plaintiffs‘ Fourth Amended Complaint specifically prays for reliance damages pursuant to the
Promissory Estoppel Count (4th Amd. Petit., ¶ 76; Prayer, ¶ (c)).
19
The Defendants ―privity‖ argument (that Plaintiffs are parties to the contract between SFWA and
Vantage) contained in footnote 13 of Defendants‘ Summary Judgment Motion is based on Defendants‘
assertion that SFWA was an agent of Plaintiffs and had actual or apparent authority (Defs.‘ Mot. Summ.
Jdgmt., p. 25, fn. 13). Plaintiffs‘ Fourth Amended Petition makes no such allegation and Defendants cite no
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First, Vantage argues that the Plaintiffs‘ third party beneficiary claims would fail
if the contract between SFWA and Vantage is unenforceable for failure to satisfy the
statute of frauds. The point is not controversial. Clearly, if the underlying contract is
unenforceable for failure to satisfy the statute of frauds, Plaintiffs‘ third-party beneficiary
claims under such contract would fail. However, if the underlying contract is not
unenforceable for failure to satisfy the statute of frauds, then it is Vantage‘s first
argument for dismissal of the third-party beneficiary claims that fails.
For the reasons and in accordance with the evidence, arguments and authorities
set forth in §§ IV, A-L, supra., which Plaintiffs incorporate herein, the contract
underlying Plaintiffs‘ third-party beneficiary claims is enforceable and Vantage‘s first
argument for dismissal of Plaintiffs‘ third-party beneficiary claims fails.
Vantage‘s only other argument for dismissal of Plaintiffs‘ third-party beneficiary
claim argument is that Plaintiffs are not the usual third party beneficiaries who passively
receive the benefit of a contract between others because they have control over whether
to accept or reject the Vantage SFWA Deal. Vantage, without citing any authority
whatsoever, simply concludes that for this reason, Plaintiffs‘ third-party beneficiary
claims fail.

Vantage advances no legal authority whatsoever for this argument and the

Court should reject it out of hand.

evidence to support that assertion. In fact, the evidence is to the contrary (Ex. V-300 ¶ 27 a-c), the evidence
cited by Defendants defeats the assertion (Defs.‘ Mot. Summ. Jdgmt., pp. 19, 20), and Defendants admit
that: ―SFWA did not have the authority to bind Plaintiffs or to sign Plaintiffs name to any contractual
instrument.‖ Id. @ p. 20. As is made clear in Plaintiffs‘ live petition, Plaintiffs sue solely as intended third
party beneficiaries of the contract between SFWA and Vantage (Pls‘ 4th Amd. Petit.,¶ 36) and as such have
standing to enforce the contract.
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N.

NEGLIGENT MISREPRESENTATION

1.

Defendants made a misrepresentation to Plaintiffs.

Defendants claim that Plaintiffs‘ negligent misrepresentation claim fails because
Defendants did not make any misrepresentations directly to Plaintiffs.
necessary element of a negligent misrepresentation cause of action.

That is not a
Indeed, a Texas

Supreme Court case cited by Defendants in their briefing (p. 29 of Defendants‘ Motion
for Summary Judgment) undeniably holds that privity is not an essential element of this
claim. See McCamish v. Appling F.E. Interests, 991 S.W.2d 787, 792-793 (Tex. 1999).
In the McCamish case, the Texas Supreme Court held that a law firm could be liable to a
non-client in negligent misrepresentation for information the law firm provided to its
client in the course of the transaction with the non-client. Id. at p. 795. The Court first
discussed Texas‘ adoption of the tort of negligent misrepresentation:
This Court has already adopted the tort of negligent
misrepresentation as described by the RESTATEMENT
(SECOND) OF TORTS § 552. See Federal Land Bank
Ass'n of Tyler v. Sloane, 825 S.W.2d 439, 442 (Tex. 1991).
In Sloane, the Court endorsed section 552 to define the
scope of a lender's duty to avoid negligent
misrepresentations to prospective borrowers. Section
552(1) provides:
One who, in the course of his business, profession or
employment, or in any transaction in which he has a
pecuniary interest, supplies false information for the
guidance of others in their business transactions, is
subject to liability for pecuniary loss caused to them
by their justifiable reliance upon the information, if
he fails to exercise reasonable care or competence in
obtaining or communicating the information.
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Id. at p. 791.

Section 552 imposes a duty to avoid negligent misrepresentation,

irrespective of privity. Id. at 792.

Defendants‘ own case law makes this fictitious

defense, ―lack of privity‖ unavailable to Defendants.
To establish a claim for negligent misrepresentation, a plaintiff must establish she
is either a person or a member of a class of persons (1) whom the defendant intended to
benefit; or (2) who the defendant knew or should have known would receive the
information. See Ervin v. Mann Frankfort Stein & Lipp CPAs, LLP, 234 S.W.3d 172,
176-77 (Tex. App.—San Antonio 2007, no pet.); Trans-Gulf Corp. v. Performance
Aircraft Servs., 82 S.W.3d 691, 696 (Tex. App.—Eastland 2002, no pet.); Restatement
(2d) of Torts § 552(2). In determining whether the plaintiff was an intended recipient of
the defendant‘s representation, the court will look at the following factors: (1) the extent
to which the transaction was intended to affect the plaintiff; (2) the foreseeability of harm
to the plaintiff; (3) the closeness of the connection between the defendant‘s conduct and
the injury suffered; and (4) the potential liability. See Hermann Hosp. v. National Std.
Ins. Co., 776 S.W.2d 249, 253 (Tex. App.—Houston [1st Dist.] 1989, writ denied); Cook
Consultants, Inc. v. Larson, 700 S.W.2d 231, 235 (Tex. App.—Dallas 1985, writ ref‘d
n.r.e.).
Plaintiffs‘ negligent misrepresentation claim is not based on a misrepresentation
Vantage made directly to Plaintiffs, but rather, indirectly to Plaintiffs through SFWA.
(Plaintiffs‘ Fourth Amended Petition ¶¶ 43-52).

Vantage represented to SFWA that it

would give all un-leased mineral owners in SFWA the opportunity to accept the SFWA
Deal. (Thomas Aff. ¶ 4) Vantage made that representation to SFWA in order to obtain
SFWA‘s endorsement. In reliance on that representation, SFWA endorsed Vantage and
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the SFWA Deal to Plaintiffs. (Thomas Aff. ¶¶ 7-11). Indeed, the deposition testimony of
Plaintiffs that Defendants rely upon in support of their argument on this cause of action
actually supports Plaintiffs.

For example, Ms. Maddox testified that ―representations

were made to us via the channel of the neighborhood association and the Fort Worth—
Southwest Fort Worth Alliance.‖ (Defendants‘ Motion for Summary Judgment, p. 29-30).
By way of further example, Ms. Weber testified that the misrepresentations were
not made to her directly ―but through [her] association.‖ Id. at p. 30.

The type of

misrepresentation Vantage made is actionable under Texas law by virtue of a claim for
negligent misrepresentation.
2.

Vantage made a misrepresentation of existing fact to Plaintiffs.
Texas courts have long held that a defendant‘s representation to a plaintiff that the

parties have a contract, which it turns out they do not have, is a misrepresentation that can
support a claim for negligent misrepresentation. See Federal Land Bank Association of
Tyler v. Sloane, 825 S.W.2d 439, 442 (Tex. 1991); Airborne Freight Corp. v. C.R. Lee
Enters., Inc. 847 S.W.2d 289, 295 (Tex. App.—El Paso 1992, writ denied)(―Also
significantly, the tort of negligent misrepresentation frequently involves a defendant's
statement that a contract exists, upon which plaintiff relies, only to later discover that the
contract has been rejected or was never completed.‖). For example, in Sloane, plaintiffs
made certain purchases based upon a bank officer's representation that the bank had made
an agreement to loan them money, when it had made no such agreement and ultimately
rejected their loan application. Id.
As set forth above, Vantage misrepresented to SFWA, and through SFWA to
Plaintiffs, that there was a ―deal‖ in which all un-leased mineral owners in SFWA would
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receive the opportunity to accept the SFWA Deal. In short, Vantage represented that the
parties had a contract.

Despite that representation, Vantage takes the position in this

lawsuit that there never was a contract. Yet, they also take the position that Vantage did
not make any misrepresentation of existing fact to Plaintiffs. Vantage is trying to have its
cake and eat it, too. Plaintiffs believe there is a contract that they are entitled to enforce.
However, assuming for the sake of argument only that there was never a contract, then
certainly Vantage‘s representation that there was a contract is actionable.
3.

Plaintiffs justifiably relied on Vantage’s misrepresentation and
suffered damages.

Defendants mischaracterize the nature of the damages Plaintiffs seek for their
negligent misrepresentation claim.

Plaintiffs do not seek benefit of the bargain damages

for this cause of action; they seek pecuniary loss in the form of alternative lease
opportunities that Plaintiffs lost by relying on Vantage‘s representation that it would give
all un-leased mineral owners in SFWA, including Plaintiffs, the opportunity to accept the
SFWA Deal.20 Plaintiffs refrained from accepting or pursuing the lease offers. See, e.g.,
(Exs. V-151, V-153, V-156, V-175, V-177, V-178, V-306)
Defendants next assert that Plaintiffs do not have a claim for consequential
damages. As a matter of law, that is incorrect. See Texas Commerce Bank Reagan v.

20

Defendants assert that only out of pocket damages are recoverable for negligent misrepresentation
claims. Regardless of what label is attached to them, Plaintiffs‘ lost lease opportunities are recoverable
under a negligent misrepresentation claim. Damages for negligent misrepresentation can include lost
profits, which are not out-of-pocket damages. See, e.g., Texas Commerce Bank Reagan v. Lebco
Constructors, Inc., 865 S.W.2d 68 (Tex. App.—Corpus Christi, no writ)(lost profits were recoverable
where they were not a res ult of the benefit of the bargain). Likewise, lost lease opportunities are
recoverable damages because those damages are not the result of Plaintiffs obtaining the benefit of the
bargain with Defendants.
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Lebco Constructors, Inc., 865 S.W.2d 68 (Tex. App.—Corpus Christi, no writ).

In

Lebco, the Court held:
With
regard
to
Lebco's
claim
for
negligent
misrepresentation, the Texas Supreme Court in Federal
Land Bank Association v. Sloane, 825 S.W.2d 439, 442
(Tex. 1991) generally adopted the measure of damages
found in Restatement (Second) of Torts § 552B (1977),
which includes in section 552B(1)(b) recovery for special
or consequential damages in the form of "pecuniary loss
suffered otherwise as a consequence of the plaintiff's
reliance upon the misrepresentation." A cause of action for
negligent misrepresentation thus includes the same
elements of special and consequential damages as a cause
of action for fraudulent misrepresentation.
Id. at 75; see also D.S.A., Inc. v. Hillsboro ISD, 973 S.W.2d 662, 663-664 (Tex.
1998)(same).

Defendants further assert that Plaintiffs cannot recover consequential

damages because (1) SFWA, not Defendants, instructed Plaintiffs to turn down other
lease offers; and (2) Plaintiffs‘ inaction in refraining from accepting other lease offers
demonstrates a lack of reliance. Both of Defendants‘ arguments ask the Court to reward
Defendants for their misrepresentation.

First, Vantage wanted SFWA to instruct its

mineral owners to turn down other lease offers. As set forth above, that was one of the
primary benefits Vantage received from SFWA; the ability to keep its mineral owners unleased so that Vantage could obtain those leases.
delivery of Vantage‘s message.

SWFA was merely a vehicle for

(Knickerbocker Dep. p. 39; lines 3-17).

Second, the

reliance that Vantage wanted from SFWA mineral owners was not to take action to
accept other leases.

Neither of these reasons can support summary judgment on this

claim.
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4.

Plaintiffs’ negligent misrepresentation claim is not a recasting of
Plaintiffs’ breach of contract claim.

As set forth in the preceding section, Plaintiffs do not seek their contractual
expectation damages under this cause of action; they seek recovery of damages for lost
lease opportunities.

That is a distinct and separate injury from Defendants‘ breach of

contract. As such, Plaintiffs are entitled to pursue those damages.21
O.

THE RICHEYS’ INDIVIDUAL CONTRACT CLAIM 22

1.

The Undisputed Evidence.

The evidence is undisputed that the Richeys attended a SFWA-Vantage signing
event on or about September 13, 2008 (see Ex. V-172 & V-174). At the signing meeting
Mr. Richey signed at least one copy of an Oil and Gas Lease (Ex. V-172). At the time, or
shortly thereafter Mr. & Mrs. Richey signed a draft representing payment of the signing
bonus for the lease of their mineral rights to Caffey (Ex. V-174). The evidence is also
undisputed that the Richeys left the event with Ex. V-174 and Ex. V-172, the fully signed
draft and an improperly and partially executed mineral lease. It appears they also left with
an unexecuted Memorandum of Lease. (Ex. V-173). Finally, it is undisputed that Caffey
dishonored the Richey draft (Kane Dep. at 136:19–137:13; David Richey Dep. at 22:1120), and that the draft was returned unpaid to the Richey‘s bank on November 6, 2008. It

21

Defendants rely on a line of cases in support of this argument that hold that a party cannot recover its
contractual benefit of the bargain damages by virtue of a claim for negligent misrepresentation. Plaintiffs
do not disagree with that statement of law. Plaintiffs, however, seek damages for lost le ase opportunities
under this claim; those damages are different from the contract benefit of the bargain damages, and
therefore, are recoverable under this cause of action.
22
The Richeys bring their breach of contract claim on their individual mineral leas e in the alternative. They
join in and assert all facts and arguments advanced by the other Plaintiffs in all preceding Sections of this
Response.
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is further undisputed that the contents of the Richeys‘ file (presumably the original signed
Lease, original signed Memorandum of Lease, unsigned copy of the bank draft and all
copies of those documents in Caffey‘s possession), were subsequently destroyed by
Caffey (Vaughn Dep., at 100:25–101:6, 102:2-5, 105:7-106:1). Beyond these facts, the
evidence conflicts sharply.
2.

And The Conflicting Evidence.

The Richeys testified that they signed everything Caffey asked them to sign at
their signing event (David Richey Dep. at 16:14-19, 19:11-12, 20:19-24, 43:22-23; Joyce
Richey Dep. at 6:23-7:2, 7:23-24). The Richeys left the signing event with Ex. V-172 and
the original bank draft (V-174) in hand. They may have also left the signing event with
their copy of the Memorandum of Lease (Ex. V-173). Ex. V-172 is signed by Mr. Richey
in the wrong place and is not signed by Mrs. Richey. Ex. V-173 is not signed by anyone.
Exs. V-172 and 173 differ significantly from the original signed Richey lease and original
signed Memorandum of Lease that Caffey destroyed as described by Carter Vaughn in
his sworn testimony:
A: Going back to late September of 2008, when we were
starting the curative project, I was given – I don‘t
remember the number of files, but some files to have cured,
among which was the Richeys‘ file. And within that, the
problem I recall is on the memorandum, printed beneath it
in some grayscale was the word ―copy,‖ about three-inchhigh letters going diagonally across the front of the
document.
...
A: . . . But the file of Mr. Richey – Mr. & Mrs. Richey that
I received, the memorandum had ―copy‖ written in the
three-inch letters across the front, which is not recordable at
the Tarrant County courthouse. So that was the problem.
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A: . . . Also there was an issue of consistency in the acreage
amounts being written on the documents . . .
(Vaughn Dep., at 54:14 – 55:21).
Q: Okay. So you believe the one and only change that you
needed from them [the Richeys] on the lease was to simply
initial a higher acreage amount on Exhibit A?
A: To the best of my knowledge, that‘s all – that was the
only issue.
(Vaughn Dep., at 80:25 – 81:5).
Of note, neither Mr. Vaughn nor any other Caffey employee or representative
ever suggested that the Richeys‘ original lease or the Richey‘s original Memorandum of
Lease lacked any necessary signatures or that those signatures were in the wrong place.
Caffey contends the Richeys refused to cooperate with Caffey‘s attempts to
correct the two items identified by Carter Vaughn and that it therefore had no choice but
to reject the lease (Vaughn Dep., p. 83:20-p. 84:8; Kane Dep.at 131:6-10, 148:18-25;
Simmons Dep. at 123:3-11) The Richeys deny that Caffey ever contacted them in an
effort to cure the alleged lease defects between the time they signed their lease and the
time their bank draft was dishonored. (David Richey Dep. at 24:15-22). They also deny
refusing to cooperate with Caffey in any way with respect to curing any problems that
may have existed with their lease (David Richey Dep. at 26:9-27:2, 28:4-9, 65:12-15).
The differences between Ex. V-172 and Carter Vaughn‘s testimony about what
deficiencies existed with the Richeys‘ lease and the differences between his testimony
and the Richeys‘ testimony about whether Caffey contacted the Richeys to cure problems
with their lease present a myriad of genuine questions of material fact that must be
resolved by the jury. These questions include, but are not limited to: whether (1) the
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documents comprising Ex. V-172, and V-173 are the same as the original documents in
the Richey lease file that Caffey destroyed; (2) Whether the Richeys and Caffey fully and
properly executed the Richey lease and Memorandum of Lease; (3) whether defects
existed in the Richeys‘ lease; (4) whether Caffey contacted the Richeys prior to canceling
their draft in an attempt to cure the two alleged issues with their lease described in Carter
Vaughn‘s testimony, infra.; (5) whether the Richeys refused to cooperate with Caffey to
cure the alleged issues Carter Vaughn testified existed with their lease; (6) whether
Caffey was justified in dishonoring the Richey draft. These foundational fact questions
preclude summary adjudication of the Richeys‘ contract claim against Caffey arising out
of their mineral lease.

Caffey intentionally destroyed the original signed Richey lease

and all copies of it in their possession (Vaughn Dep. at 100:25–101:6, 102:2-5, 105:7106:1). ―Intentional spoliation of evidence relevant to a case raises a presumption that the
evidence would have been unfavorable to the cause of the spoliator. Brewer v. Dowling,
862 S.W.2d 156, 159 (Tex. App.—Ft. Worth 1992) citing H.E. Butt Grocery Co. v.
Bruner, 530 S.W.2d 340 (Tex. App.—Waco 1975). The evidentiary issues surrounding
the destruction of the documents and the concomitant need for findings to determine
whether such acts give rise to an adverse presumption further weigh against summary
judgment. Under the circumstances, it is extremely bold of Caffey, having destroyed the
evidence central to this particular claim, to ask the Court to grant summary judgment on
the Richeys‘ individual contract claim. The motion should be denied.
3.

Defendants’ Granting Clause Argument

Caffey‘s argument that the Richeys‘ lease was ―nullified‖ and that it had the right
to unilaterally nullify the lease by dishonoring the draft is a perversion of a provision
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included in the Uniform Lease by SFWA for the protection of the lessors, not for the
convenience of Vantage or Caffey (Thomas Aff. ¶ 12).
The last paragraph of the Granting Clause of the Uniform Lease provides that:
Should Lessee fail to ensure and/or fulfill legal tender for said rendered
order of payment within thirty (30) banking days and/or fail to legally
execute this lease document in a timely manor [sic], the lease document
and agreement between Lessor and Lessee shall be considered completely
nullified.
(Ex V-172, ¶ 1). This provision was included in the Uniform Lease to protect the SFWA
mineral estate owners in the event of a payment default by Vantage (Thomas Aff. ¶ 12).
It does not give the lessee carte blanche to arbitrarily breach any or all SFWA mineral
leases and walk away without consequence. To read it so would render the entire contract
illusory. Such a result is inconsistent with the rules of contract interpretation that require
contract provisions to be read so as to give the contract meaning and effect and
accomplish the parties‘ intent. Young v. Neatherlin, 102 S.W.3d 415, 420 (Tex. App.Houston [14th Dist.] 2003, no pet.)(―Courts strive to construe a contract to promote
mutuality and to avoid a construction that makes promises illusory‖); Portland Gasoline
Co. v. Superior Mktg. Co., 150 Tex. 533, 243 S.W.2d 823, 824 (1951), overruled on other
grounds by Northern Natural Gas Co. v. Conoco, Inc., 986 S.W.2d 603 (Tex.1998).
When, as here, performance is conditioned on one party's judgment or determination,
courts imply a requirement that such judgment is exercised in good faith. See Golden
State Mut. Life Ins. Co. v. Kelley, 380 S.W.2d 139, 141 (Tex. Civ. App.-Houston 1964,
writ ref'd n.r.e.); see also 13 Williston on Contracts § 38:21, at 459-60 (4th ed. 2000)
(noting that, when one party's promise is conditional on that party's satisfaction, courts
generally require the party to exercise honest judgment and ―such contracts have been
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almost universally upheld‖)); see also Lenape Resources Corp. v. Tennessee Gas
Pipeline Co, 925 S.W.2d 565, 574 (Tex. 1996) (In construing a written contract, the
Court‘s primary concern is to ascertain the true intentions of the parties as expressed in
the written instrument); accord Coker v. Coker, 650 S.W.2d 391, 393 (Tex. 1983). The
construction of this provision advanced by Defendants violates the rules of construction
and conflicts with the purpose of the contract. (Thomas Aff. ¶¶ 3-5) The Defendants‘
argument that the Richeys‘ individual contract claim is barred by operation of this
contract provision should be rejected out of hand.
V.

23

SUMMARY JUDGMENT EVIDENCE

Plaintiffs rely on and incorporate fully by reference the following list of all
Summary Judgment Evidence. In addition, Plaintiffs rely on all pleadings already on file
in this case.
Depositions:
1. Roger Biemans, CEO of Vantage Energy, LLC, June 25, 2010 page 52:
lines 5-7; page 66: lines 21-25; page 76: lines 8-25;; page 93: lines 19-20;
page 94: lines 11-25; page 132: lines 3-13; p. 188: line 16-p. 189: line 7.
2. Deposition testimony of Mark Caffey, President, Caffey Group,
LLC, June 28, 2010: page 88: lines 6-24; page 174: lines 8-12.

23

If anything, Defendants‘ argument that the Defendants have a unilateral right to escape the individual
mineral lease agreements by defaulting on their payment obligations after signing the agreements supports
Plaintiffs‘ Negligent Misrepresentation Claim. See Federal Land Bank Association of Tyler v. Sloane, 825
S.W.2d 439, 442 (Tex. 1991); Airborne Freight Corp. v. C.R. Lee Enters., Inc. 847 S.W.2d 289, 295 (Tex.
App.—El Paso 1992, writ denied)(―Also significantly, the tort of negligent misrepresentation frequently
involves a defendant's statement that a contract exists, upon which plaintiff relies, only to later discover that
the contract has been rejected or was never completed.‖).
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3. Whitney Kane, Caffey Group, LLC, September 16, 2010: page 131: lines
6-10; page 136: line 19 – page 137; line 13; page 148: lines 18-25.
4. Lucas Knickerbocker, Senior Project Manager for SFWA, Caffey Group,
LLC, September 17, 2010: page 31: lines 3-5; page 39: lines 3-12; page
83: lines 18-21; page 94: lines 16-25; page 95: lines 8-12; page 132: lines
4-12; page 135: lines 3-21; page 219: lines 12-20; page 220: lines 3-8;
page 221: lines 12-19; page 222: lines 8-11.
5. Jacob Patrylick, page 22-24: 22-6; page 25-27, lines 17-5; page 29: line
20 – page 30: line 1; page 31: line 23 to page 33: line 24; page 43-44, lines
11-6; page 70, line 14; page 126: line 14 – page 128: line 18; page 204:
line 15 – page 206: line 5; page 204: line 5 – page 205: line 10.
6. David Richey, Plaintiff, October 18, 2010: page 16: lines 14-19; page 19:
lines 11-12; page 20: lines 19-24; page 22: lines 11-20; page 24: lines 1522; page 26: line 9 – page 27: line 2; page 28: lines 4-9; page 43: lines 2223; page 65: lines 12-15.
7. Joyce Richey, Plaintiff, October 18, 2010: page 6: line 23 – page 7: lines
23-24.
8. Blake Simmons, The Caffey Group, December 13, 2010: page 97: lines 718; page 116: lines 10-13; page 123: lines 3-11.
9. Carter Vaughn, former independent landman for The Caffey Group,
December 6, 2010: page 54: line 14 – page 55: line 21; page 80: line 25 –
page 81: line 5; page 83: line 20 – page 84: line 8; page 100: line 25 –
page 101: line 6; page 102: lines 2-5; page 105: line 7 – page 106: line 1.
Plfs‘ Resp. in Opposition to Defs‘ Trad itional MSJ and Brief in Support Thereof

www.xlr8rstudios.com

Page 61

Maddox v. VAntage: 067-243797-10
Response to Trad MSJ

10. John Wehrle, former Vice President of Business Development of
Vantage Energy, LLC, June 24, 2010: page 89: lines 12-15; page 91: lines
8-16; page 92: line 24 to page 93: line 8; page 105: lines 3-5; page 109:
lines 1-17; page 111: lines 6-10 and 17-21; page 171: lines 5-7; page 256:
lines 17-23.
Affidavits:
Affidavit of Douglas Arthur
A. Expert Report bates labeled TCGL0071788.
B. Expert Report bates labeled TCGL0071789.
C. Expert Report bates labeled TCGL0071790.
D. SFWA website map.
E. Map attached to email chain between John Wehrle and Dennis Moser.
F. Excel spreadsheet listing the neighborhood associations and subdivisions
comprising SFWA.
G. August 28, 2008 SFWA Map by Mobilis.
Affidavit of Justin Hollingsworth / Dale Property Services, LLC
A. - H.

Lease offers made to Plaintiffs by Dale Property Services, LLC.

Affidavit of Thad Murley
A. Expert Report bates labeled TCGL0071788.
B. Expert Report bates labeled TCGL0071789.
C. Expert Report bates labeled TCGL0071790.
D. SFWA website map.
E. Map attached to email chain between John Wehrle and Dennis Moser.
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F. Excel spreadsheet listing the neighborhood associations and subdivisions
comprising SFWA.
G. August 28, 2008 SFWA Map by Mobilis.
Affidavit of Christopher A. Payne
V-269A

CD

containing a ―SFWA_Parcels.xls‖ spreadsheet that was

produced

at

the

January

31,

2011

deposition

of Jacob

Patrylick.
Affidavit of Tolli Thomas
1. August 22, 2008 Email from John Wehrle to Tolli Thomas and attachment
(Exhibit 1 (V-21)).
2. August 22, 2008 Email from John Wehrle to Tolli Thomas (Exhibit 2 (V18)).
3. August 28, 2008 Email from Lucas Knickerbocker to Tolli Thomas and
attachment (Exhibit 3 (V-57)).
4. August 28, 2008 Email from John Wehrle to Tolli Thomas and Lucas
Knickerbocker (Exhibit 4 (V-30)).
5. August 29, 2008 Email from John Wehrle to Tolli Thomas (Exhibit 5 (V26)).
6. September 7, 2008 Email from John Wehrle to Tolli Thomas (Exhibit 6
(V-27)).
7. September 8, 2008 Email from Tolli Thomas to John Wehrle (Exhibit 7
(V-301)).
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8. September 15, 2008 Email from John Wehrle to Tolli Thomas, Mark
Caffey and Lucas Knickerbocker (Exhibit 8 (V-22)).
9. September 9, 2008 Emails from John Wehrle to Tolli Thomas (Exhibits 9
& 10).
10. See Tab 9.
11. True and correct copies of the flyers and the email enclosing them are
attached hereto as Exhibit 11 (V-69).
12. A true and correct copy of an email from Mark Caffey that reflects that
fact is attached hereto as Exhibit 12 (V-75).
13. Mark Caffey responded ―Yes, please handle we will pay for it.‖ A true and
correct copy of that email is attached hereto as Exhibit 13 (V-77).
14. A true and correct copy of an email from John Wehrle and the final ad as
attachment.
15. Final Ad attached to email received from John Wehrle (refer to Tab 14
above).
16. September 8, 2008 email from John Wehrle to Tolli Thomas V-302.
17. Emails regarding SFWA gas leasing.
18. Emails regarding SFWA gas leasing.
19. Emails regarding SFWA gas leasing.
20. Emails regarding SFWA gas leasing.
21. Emails regarding SFWA gas leasing.
22. Emails regarding SFWA gas leasing.
23. Emails regarding SFWA gas leasing.
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24. Emails regarding SFWA gas leasing.
25. Emails regarding SFWA gas leasing.
Exhibits:
V-13

October 14, 2008 letter from Vantage terminating leasing for
SFWA

V-18

August 22, 2008 email from John Wehrle to Tolli Thomas

V-21

August 22, 2008 email from John Wehrle to Tolli Thomas and
attachment

V-22

September 15, 2008 email from John Wehrle to Tolli Thomas,
Mark Caffey and Lucas Knickerbocker

V-26

August 29, 2008 email from John Wehrle to Tolli Thomas

V-27

September 7, 2008 email from John Wehrle to Tolli Thomas

V-30

August 28, 2008 email from John Wehrle to Tolli Thomas and
Lucas Knickerbocker

V-57

August 28, 2008 email from Lucas Knickerbocker to Tolli Thomas
and attachment.

V-151

April 3, 2008 lease offer from Dale Property to Patti Maddox.

V-153

June 13, 2008 lease offer from Dale Property to Patti Maddox.

V-156

September 5, 2008 lease offer from Dale Property to Patti Maddox.

V-172

No Surface Use Paid Up Oil and Gas Lease between David L.
Richey and Joyce Richey as Lessors and Caffey Group, LLC as
Lessee, dated September 13, 2008.

V-173

Memorandum of Oil and Gas Lease for Richeys
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V-174

Draft for No Surface Use Paid Up Oil and Gas Lease between
David L. Richey and Joyce Richey as Lessors and Caffey Group,
LLC as Lessee, dated September 13, 2008.

V-175

April 3, 2008 lease offer from Dale Property to David Richey.

V-177

June 13, 2008 lease offer from Dale Property to David Richey.

V-178

July 3, 2008 lease offer from Dale Property to David Richey.

V-269

E-mail chain ending with August 26, 2008, e-mail from Jacob
Patrylick to Caffey Group, with attachment.

V-269A

CD

containing a ―SFWA_Parcels.xls‖ spreadsheet that was

produced

at

the

January

31,

2011

deposition

of Jacob

Patrylick.
V-300

September 9, 2008 email from John Wehrle to Tolli Thomas and
attached finalized SFWA lease form

V-301

September 8, 2008 email from Tolli Thomas to John Wehrle

V-302

September 8, 2008 email from John Wehrle to Tolli Thomas

V-303

September 17, 2008 email from John Wehrle to Dennis Moser and
attachment

V-304

October 15, 2008 email from Roger Biemans to Vantage Board of
Managers.

V-305

November 10, 2008 email from John Wehrle to Greg Ryan

V-306

October 15, 2007 lease offer from Dale Property to Linda Faye
Weber.
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Plaintiffs reserve the right to rely on evidence filed in support of their response to
the no-evidence component of Defendants‘ motion for summary judgment.

Plaintiffs

also reserve the right to rely on Defendants‘ summary judgment evidence. Plaintiffs ask
the Court to take judicial notice of its file.

VI.

CONCLUSION AND PRAYER

WHEREFORE, in accordance with the foregoing facts, cases and authorities,
Plaintiffs respectfully request that this Honorable Court DENY the Defendants‘
Traditional Summary Judgment Motion in all respects and grant the Plaintiffs such other
and further relief as it deems just and appropriate under the circumstances.
Respectfully submitted,
PETROFF & ASSOCIATES
Kip Petroff
State Bar No. 15851800
Carlos A. Fernandez
State Bar No. 24036555
3838 Oak Lawn Avenue
Suite 1124
Dallas, TX 75219
Telephone: (214) 526-5300
Facsimile: (214) 526-5354
RIDDLE & WILLIAMS, P.C.

By: ________________________
Dean A. Riddle
State Bar No. 16888960
Chad E. Robinson
State Bar No. 24037373
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CERTIFICATE OF SERVICE
Pursuant to Rule 21 and 21a of the Tex. R. Civ. P., I hereby certify that on the 10 th
day of February, 2011, a true and correct copy of this document has been forwarded to all
counsel of record by e-mail and/or hand delivery and/or certified mail, return receipt
requested.
_____________________________
Chad E. Robinson
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